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you know where their 
legal heirs are today? 
BLAKE & BLAKE GENEALOGISTS, INC. 


with over 40 years of experience, is one of the largest and most reputable firms in 
the country. We have become internationally recognized in solving the problem of 
locating and properly identifying missing or unknown heirs and legatees. We utilize a 
professional network of regional offices, correspondents, state of the art telecommunications 
and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 


Blake and Blake Genealogists, Inc. is a bonded and licensed Florida Corporation and 
has offices in the CenTrust Tower Building in Boca Raton, Florida and in Boston at the 
Braintree Hill Office Park. 


BLAKE & BLAKE GENEALOGISTS, INC. 


Florida Office Boston Office 
CenTrust Tower Building, Suite 210 25 Braintree Hill Office Park, 


4400 N. Federal Highway Suite 200 
Boca Raton, Florida 33431 Bak Braintree, Mass. 02184 
ry 


CALL TOLL FREE AT 1-800-722-5100 


FLA Lic. # GA0002010 
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Gifts are in full bloom 
.« throughout our floral 
department. 


Woops” 


cake and eat it, too. 


For those who want a holiday 
from the kitchen, a 
fully-cooked meal 
is perfect. 


ONE WAY GIVE THE 


With Publix Gift Certificates you’re never at a loss as to what 
to give friends and associates for the holidays. You choose 
the amount, they choose how to spend it at any Publix. 
They’re available at customer service desks 
or by phone. Call (305) 652-2411 in South- 
Merchandise Value $ 25.00 east Florida, or (813) 688-1188 in Central 


PENS and North Florida. 
__ Race Non-Negotiable SAMPLE Publix Gift Certificates. They let you give 
ioe Sms §8§=—s the best thing of all. A choice. Publix. Where 
shopping is a pleasure. 


Everyone will toast you 
= when they’ve received an d 
exceptional bottle of wine. 
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And you will be too. 


You work hard to keep your clients satisfied and Empire Corporate Kits can make that work 
easier. That's because clients want the professional look that our kits provide. But, when you 
choose us, you don't choose style over substance. Empire offers faster service and is easier to 
use than any other corporate kit. It is also the most complete. 


Each Corporate Kit includes: 

First annual shareholder minutes ¢ Deluxe, padded _—* IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- | 

Id silkscreen binder and slipbox * Printed minutes and _ tion plan * Written statement to organize corporation in 

laws ¢ Checklist ¢ Instructions « Worksheets * Pocket _ lieu of minutes and bylaws (printed typewriter print) 

Seals (that fit in kit) ¢ 20 ar imprinted and __ spaced to match “sad insertion ¢ Federal Application for 
numbered stock certificates on parch text ¢ State Reportto —_ tax I.D. ¢ Federal Form 2553 for plan 1244 State Applica- 


determine employment status ¢ foot-noted tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
and indexed minutes with subchapter “S” é \ : 
Call us today, MPIRE We use Federal Express 


printed envelopes for all forms. 
1(800) 432-3028, CORPORATE KIT COMPANY soci 4 for all overnight 
you'll be impressed too. - packages | 
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Looking Ahead... 


With the Nation’s Legal Profession 


SINCE 1889 


Above: Princeton Captain, E. A. Poe. 
Left: The 1889 National Champion Tigers 
Photo, Courtesy Princeton University 


llege football's forward pass was only seventeen years old the year the company that 
was to become First American Title Insurance Company kicked off out West in 1889. 


The Tigers of Princeton were national champions. Player-coach E. A. Poe had won ten 
games and amassed an amazing 484 points against only 20 for the opposition. 


First American® was already huddling with the legal profession, a relationship that now 
extends to over 4,500 offices and agents nationwide. 


One hundred years old, we’re looking ahead! 


First American Title Insurance Company 


REGIONAL OFFICE: 6600 NW SIXTEENTH ST., PLANTATION, FL 33313 (305) 587-5860 
NATIONWIDE TOLL-FREE: (800) 327-1018. 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 
Affiliated with The First American Financial Corporation 
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e, as members of the legal 
profession, must recognize 
our obligation to safeguard 
the rights of children in 
our society. We have an obligation to the 
children of our state to see that they are 
not abused or neglected. To handicapped 
children, we owe the duty to make sure 
that they are given the same full educa- 
tional opportunities as nonhandicapped 
children, and are given every opportunity 
to become properly educated. As lawyers 
and judges we recognize the magnitude of 
the problems and the failures in children’s 
educational and recreational programs, as 
well as social services. 

There is no question that protecting our 
children is a complex societal problem 
which the legal profession cannot solve 
alone. The money spent by the State of 
Florida on children and social services is 
the third lowest in the nation. The result 
is predictable. Child abuse and neglect re- 
ferrals have increased by 75 percent since 
1981. Each year 13,000 child abuse and 
neglect cases move through our court sys- 
tem — with children living in foster homes 
on the average of 12 months longer than 
the statutory maximum limit allows. 

Until 1967, children in America had 
very few judicially recognized constitu- 
tional rights. However, in that year the 
United States Supreme Court ruled in Jn 
re Gault, 387 U.S. 1, 13 (1967), “Whatever 
may be their precise impact, neither the 
fourteenth amendment nor the Bill of 
Rights is for adults alone.” That was the 
beginning of children’s acquisition of real 
rights in criminal proceedings. The courts 
have ruled that parents have a broad 
range of authority over their child — con- 
stitutional rights deeply ingrained in the 
parent-child relationship. But the United 
States Supreme Court also has ruled that 
“parents may be free to become martyrs 
themselves, but it does not follow that 
they are free in identical circumstances to 
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Children’s Rights and 
Righting Wrongs 


by Stephen N. Zack 


make martyrs of their children before they 
have reached the age of full and legal dis- 
cretion when they can make that choice 
themselves.” Therefore, the state has a 
“compelling” interest in protecting chil- 
dren that may temper the freedoms of 
parents and children alike. 

Today, to an unprecedented degree, 
children need the protection of the legal 
system through the services of lawyers in 
child care programs within the commu- 
nity, during and after divorces, from 
abusive families, in the juvenile justice sys- 
tem, in state-operated institutions, and in 
our court proceedings. 

Understanding what rights children 
have and why they have them is best illus- 
trated by real stories about real people. 
The Family Law Commentator (published 
by The Florida Bar’s Family Law Section) 
recounts the following story in its May, 
1989 issue: 


Consider the childhood of Ursula Sunshine 
Assaid. She lived in Florida. She was destroyed 
emotionally and physically. Her childhood be- 
gan normally. However, day by day her parents 


became increasingly strict. She started to have 
to ask permission to go to the bathroom. 
Sometimes the answer was “no.” Ali her toys 
were taken away, and instead of being allowed 
to play, she was forced to stand motionless in 
the yard under a tree. Next, all food and water 
were taken away. All she was allowed to eat 
was soap, forced down her fragile body as pun- 
ishment. One day Ursula’s torment ended. Her 
mother and her mother’s boyfriend beat Ursula 
to death when she was five years old. 


Such violence upon children’s bodies 
and spirits spawns more violence. Violent 
crimes by juveniles in Florida are 45 per- 
cent above the national average; and in 
the broader category of crime, Florida 
youngsters were 55 percent more liable to 
arrest than children nationally. Across the 
board, children’s services are deficient. 
The result of our state’s failure to provide 
adequate services is immediately apparent 
from these statistics. Jack Levine, who 
serves on The Florida Bar’s Commission 
for Children, also heads the Florida Cen- 
ter for Children and Youth in Tallahassee. 
Jack says that all you need to fill a pre- 
scription for a present disaster and for un- 
controllable crime is a high level of at-risk 
births with a lack of daycare, combined 
with abuse and neglect and a waiting list 
for mental health and drug abuse services. 

Nationally, children are growing 
poorer. One in every five children in the 
United States lives in poverty. By the year 
2000, one in every four children will live 
below the poverty level, according to pro- 
jections issued by the Children’s Defense 
Fund. 

Children are a part of the social forces 
affecting all of us in America — rising 
divorce rates, spiraling costs, and increas- 
ing homelessness make the future a time 
bomb. “Society seems to be heavily influ- 
encing what is happening even in the early 
years, so that by the age of five, you have 
failures,” said Edgar Klugman, professor 
of early childhood education at Wheelock 
College in Boston. “When we talk about 
the stress that children are under, it really 
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begins at ages of three and two.” 

Early intervention is one of the keys to 
resolving these spiraling emotional and 
criminal disorders in our children. Early 
intervention programs have resulted in 
lower rates of juvenile delinquency and 
teenage pregnancy and dropout rates. 

The Florida Constitution says that all 
persons have inalienable rights. One of 
these rights is “the right to enjoy life, lib- 
erty and the pursuit of happiness.” Unfor- 
tunately, for too many Florida children 
this is a hollow promise. They are unrep- 
resented and ignored in our state. Florida 
enjoys the nation’s 17th highest per capita 
income, but ranks near the bottom in 
spending for children! 

Each of you will shortly receive a letter 
requesting a voluntary contribution to 
join with other members of the Bar in 
making the needs of children a priority. 
The letter will request a donation made 
payable to The Florida Bar’s Children’s 
Fund to help set up a Children’s Guardian 
Ad Litem Fund. 

The Academy of Florida Trial Lawyers 
has agreed to make available 24,000 hours 
(3,000 members X eight hours) without 
charge for a guardian ad litem program. 
The need for guardian ad litem services in 
juvenile matters is staggering. We as a 
profession must meet that need. 

The first All Bar Conference, made up 
of all voluntary bar associations in Flor- 
ida, will be held on Wednesday, January 
17, 1990, in Orlando, during the Bar’s 
Midyear Meeting. I strongly urge the par- 
ticipants to study now how their organiza- 
tions can help with needed legal services 
to children, the elderly, the handicapped 
and the poor — all of whom do not have 
the access to the courts to which they are 
entitled under our system of justice. It is 
my strong hope that from this conference 
a coordinated, statewide voluntary pro 
bono effort will result. 

To coordinate and identify efforts re- 
garding children’s rights, I have appointed 
a commission for children chaired by Don 
Middlebrooks of Miami. Appointed to 
that commission were members of the leg- 
islature, the judiciary, the legal profession, 
the Department of Health and Rehabilita- 
tive Services, Legal Services, the media, 
and, I am happy to say, the current presi- 
dent of the Florida Medical Association. 
I am hopeful that this inierdisciplinary ap- 
proach to the crisis in the area of chil- 
dren’s rights will be a new beginning for 
resolution of these appalling problems. 


The legal and medical profession working 
together with other sectors of our commu- 
nity and state can come up with a far 
better solution than any of us could have 
achieved acting alone. 

The commission will recommend legisla- 
tion for inclusion in the Bar’s legislative 
program, as well as changes in court rules 
and legal practice. The commission will 
also work with The Florida Bar Founda- 
tion, which already has begun devoting 
significant amounts of interest on trust ac- 
count proceeds to children’s needs. These 
funds will increase in the future as a result 
of the Florida Supreme Court’s modifica- 
tion of the IOTA program to make it 
include participation for all Florida law- 
yers with trust accounts. The commission 
will look at programs to improve and ex- 
pand advocacy for children and review 
public education needs as well. 

We can all agree that a greater invest- 
ment of time and money spent on children 
in their early years will result in a better, 
safer, and more productive life for all Flo- 
ridians. It will be the responsibility of the 
commission to help translate that belief 
into reality through utilization of the time, 
talent, and resources of Florida lawyers 
and in cooperation with other groups and 
professions. 

In 1987, Congressman Claude Pepper 
introduced the Young Americans Act, 
which is based on the Older Americans 
Act. The Congressional Budget Office has 
estimated the cost of the Young Ameri- 
cans Act at about $20 million. In March 
of 1989, Congressman Pepper, along with 
50 colleagues of the House, introduced a 
revised Young Americans Act, which is 
scheduled for hearing. Before his death, 
Congressman Pepper personally called me 
to ask that The Florida Bar direct its ef- 
forts to the needs of not only the elderly, 
but also to the very youngest in our society. 
As his former legislative aide, I knew the 
depth of his commitment to both sectors of 
our society. Everyone is well aware of 
Congressman Pepper’s role as a defender 
of the rights of senior Americans, but too 
little has been said about his equal efforts 
on behalf of the children of our society. 
The Florida Bar, through the Commission 
for Children and the Commission on the 
Elderly, will make an effort to honor his 
memory by directly dealing with both con- 
cerns. If you believe in the efforts of the 
Bar in this area, I urge you to contribute 
whatever you can to this worthy project.0 
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Now there’s a quick return on the property tax 
information you need for closings. 

It’s the new Tax Inquiry service of Attorneys’ 
Title Information Data System. With ATIDS you 
now have on-line access to a growing file of county 
tax records, in addition to all the other features of 
Florida’s most comprehensive computerized title 
information system. 

Tax Inquiry can save you time by eliminating 
those long calls to the courthouse. One fast trans- 
action gives you up-to-date information from the 
tax rolls, including delinquent tax information, 
which you can access by taxpayer name, street 
address or folio number. 

ATIDS Tax Inquiries are far more cost-effective 
than gathering data the old way. And, as a Fund 
member attorney, you'll receive a discount on the 
Tax Inquiry service whenever you use it in conjunc- 
tion with a title insurance policy from The Fund. 

The Fund has been serving real estate 


attorneys in Florida for 40 years, and we think Tax 
Inquiry is going to be one of your most practical 
and profitable resources. 
Because the more you use it, the more it’s going 
to increase your internal revenues. 
The 


If you think you don’t need rahe 


Send information on ATIDS right away. 


Name 


Firm 


Address. 


State Zip 


Attorneys’ Title Insurance Fund; Inc. 
PO. Box 628600, ane FL 32862-8600 


: 
> availl. 
| Introduce me to the short form for my tax inquiries. 
| 
| | 
| 
| q 
| 
| | City 
| 
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EXECUTIVE DIRECTIONS 


FLAME Funds to be Used to 
Educate Public via Television 


ome 18,000 Florida Bar mem- 
bers contributed a total of more 
than $437,000 to support the 
goals of F.L.A.M.E., Inc. (Flor- 
ida Lawyers Association for the Mainte- 
nance of Excellence). The contributions 
were voluntary and paid at the time The 
Florida Bar dues were paid. It is a tribute 
to the legal profession that a new volun- 
tary program received such overwhelming 
support. Your faith is not misplaced. 

The flagship project of F.L.A.M.E. will 
be “People’s Law,” an exciting new half- 
hour television show premiering in Janu- 
ary on the Sunshine Network, the only 
statewide commercial cable public affairs/ 
sports network in the nation. The Sun- 
shine Network reaches 2.2 million house- 
holds (5.8 million people) in all Florida 
markets (more than 200 cities and towns), 
with the ability to reach 50 million cable 
subscribers nationwide. 

Each fast-paced “People’s Law” show 
will feature a topic of genuine interest to 
viewers answering practical questions on 
wills, divorce law, criminal justice, con- 
sumer rights, child custody, and other le- 
gal concerns. Each program will touch on 
attorney ethics, fees, and alternative dis- 
pute resolution opportunities. The fresh, 
new format of “People’s Law” will feature 
a short docu-drama, a vigorous exchange 
by attorneys, and studio audience partici- 
pation. 

“People’s Law” will air as a series of 12 
shows beginning January, 1990. Sunshine 
Network will carry the programs twice 
weekly, repeating the series through De- 
cember for a total of 96 airings. 

F.L.A.M.E. contributions are under- 
writing the entire program, at a cost of 
$238,000. Hopefully, some of that money 
will be recouped through the sale of adver- 
tising by commercial sponsors. 

Here is a preview of the programs: 

© BreakingUp Is Hard To Do: Divorce 
law and the rights of the affected parties. 


by John F. Harkness, Jr. 


© I Didn't Mean To Do It: Domestic 
violence against spouses and children. 

©® Buy Laws: The rights and responsi- 
bilities of consumers in credit, bankruptcy 
and other financial matters. 

@ Life After Death: Wills and their im- 
portance to the lives of those who survive 
the deceased. 

© Justice For All: The criminal justice 
system with an emphasis on children. 

© Not By Accident: The rights of a 
wrongfully injured person. 

© Health Care Red Tape: Health care 
issues facing the elderly, with emphasis on 
the legal implications. 

© Old Folks At Home: Housing issues 
facing the elderly and related legal issues. 

© Rent Rights: The rights and responsi- 
bilities of tenants and landlords. 

© Kids and Courts: The rights of chil- 
dren and responsibilities of parents and 
social agencies. 

© The Little Things That Count: Small 
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claims courts and how they resolve dis- 
putes. 

©@ The People’s Dozen: The jury system 
in our society. 

The entire series of programs is in- 
tended to increase the knowledge of the 
general public about their rights and re- 
sponsibilities, as well as increase their un- 
derstanding of the justice system and the 
role of lawyers in the system. 

Each program has a technical advisory 
committee made up of distinguished law- 
yers and jurists. Their job is to advise the 
producers and writers concerning the 
treatment of the docu-drama and script 
development. More than 80 Florida Bar 
members have agreed to serve on the spe- 
cial committees and are committed to the 
success of the program. Committee par- 
ticipants come highly recommended by 
Public Relations Committee members, 
section leadership, standing committee 
chairs, and practitioners in the field. 

Jerry Butterfield, the director of Public 
Information and Bar Services for The 
Florida Bar, is serving as executive pro- 
ducer, coordinating the involvement of 
Bar members and serving as liaison with 
the producers. Nancy Sonis, of Sonis Ad- 
vertising and Public Relations, Inc., Tal- 
lahassee, is the producer, responsible for 
creating the programs and implementing 
the various technical aspects of produc- 
tion. 

All of you who contributed to 
F.L.A.M.E. can be proud of your gener- 
osity and faith in your Florida Bar. All of 
you as Florida Bar members can be justifi- 
ably proud of the involvement of your 
profession in such an ambitious and 
worthwhile project. There is no other pro- 
gram quite like “People’s Law” being fos- 
tered by a state bar. 

So, with all that said, let the television 
picture tube light up with “People’s Law” 
— the legal profession’s window to the 
world in Florida. 0 


I Do Solemnly Swear 


by Judge Harry Lee Anstead 
Fourth District Court of Appeal 


eginning with this issue, the 

Journal wili regularly feature 

the oath required to be taken 

upon admission to the Bar. 
During the past year, under the leadership 
of Rutledge Liles, the Florida legal com- 
munity has devoted substantial attention 
to the issue of professionalism. By publish- 
ing the lawyer’s oath, the Journal is taking 
one small but concrete step in response to 
these ongoing concerns about the conduct 
of lawyers. 

If you are like most of us, this may be 
only the second time you have seen the 
oath, if not the first. Whether we actually 
read or listened to the words of the oath 
when we were admitted to practice prob- 
ably depended upon the state of relief or 
excitement we were in at the time. I must 
confess that I did not pay much attention 
to the oath and its contents until I became 
a judge and began administering the oath 
to others. 

The Florida lawyers’ oath originated 
from the oath of the State of Washington, 
first adopted in 1863, and later used as a 
model oath by the American Bar Associa- 
tion. The Washington oath was patterned 
after the ancient oath administered to 
advocates in the Swiss Canton of Geneva. 
Prior to the adoption of the model oath, 
Florida and most other states, as well as 
the U.S. Supreme Court, required a short 
simple oath promising good conduct. The 
Supreme Court’s oath, which has re- 
mained unchanged, extracts a promise “to 
conduct myself uprightly and according 
to law, and that I will support the 
Constitution of the United States.” 

Last year, the Supreme Court of Geor- 
gia conducted a convocation on profes- 
sionalism entitled: “The Practice of Law 
— Is There Anything More to it Than 
Making Money?” Professor Calvin 
Woodard of the University of Virginia, 
presented a “good news-bad news” frame- 


work for the discussion: 

I want to suggest that the problem that we 
face is paradoxical, because on the one side, I 
think I would rather be a citizen in the United 
States in 1988 than 50 years ago. Certainly if I 
were a woman, certainly if I were a black, 
certainly if I were any other class of people, I 
would rather have access to our courts and legal 


system as it exists today than as it did earlier. 

On the other side, however, there is a terrible 
situation going on out there in every courtroom 
today. We all know there is the day-to-day crisis 
of the conduct of other lawyers, of the way law 
is being practiced; and the circumstances are 
really appalling. How can it be that where law 
is performing socially in a very desirable way, 
so many people in the profession are neverthe- 
less so dismayed by it? 

It has been said that “justice is the great 
interest of man on earth” and “the lawyer 
is and must ever be the high priest at the 
shrine of justice.” In a society whose very 
essence is the rule of law, there is much 
that we can be satisfied with about the 
positive role of the legal profession in that 
society, and in making it better. In many 
instances, Florida lawyers have been in 
the forefront of responding to society’s 
needs. Of course, many problems remain. 
In a recent survey of law firms, greed and 
decline in professionalism were listed at 
the top of problems facing the legal 
profession. That’s what Jawyers thought. 

Many of the current concerns about 
professionalism have to do with dissatis- 
faction with conduct that is engaged in 
by one’s adversary or the “other guy.” 
While sanctions and peer pressure may 
affect serious misconduct, much unprofes- 
sional behavior seems to be immune from 
the influence of others. At bottom, each 
of us is accountable to ourselves. That is 
where the oath comes in. Some may say 
that the oath is just a string of words. But 
words can and do move us. And when 
good ideas are behind those words, we are 
moved even further. The dictionary de- 
fines an oath as a solemn promise. If we 
consider and reflect upon the promises 
we made and the ideas expressed in the 
lawyer’s oath, and can still look our 
consciences straight in the eye every 
morning, we will have done much to 
assure that professionalism is alive and 
well in Florida. 

Perhaps it’s not so much that we find 
perfect solutions to our problems, as that 
we remain concerned that we as a group— 
and, yes, that each of us—is striving to 
do the “right” thing. Judge Richard 
Ervin’s recent challenge to a group of new 


lawyers could be applied to us all: 

What is needed now are people who are 
imaginative, energetic, and committed to values 
more enduring than tomorrow’s stock market 
reports or bank statements; people who are 
willing to direct their attention to the problems 
of a state that has experienced phenomenal 
growth, but has also the highest dropout rate 
in its public school system. . . . The problems 


of our society are self-evident, and it is 
primarily with our newly emerging professional 
community that the public will soon place its 
trust in solving those problems.O 


Oath of Admission 
The Florida Bar 


of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“I will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. ; 


“I will maintain the respect due 
to courts of justice and judicial offi- 
‘cers; 


_ “T will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I betieve to 
be honestly debatable under the ed 
the land; 


: “I will employ for the purpose of 
‘maintaining the causes confided to 
me such means only as are consis- 
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tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; é 
_ “I will maintain the confidence 
and preserve inviolate the secrets 

‘my clieats, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from ail offensive 

personality and advance no fact 

prejudicial to the honor or reputa- 

tion of a party or witness, unless re- 

guired by the justice of the ca 
vith which I am charged; 


 “T will never reject, from any con- 
‘sideration personal to myself, the 
‘cause of the defenseless or op- 
pressed, or delay any man’s cause 
for lucre or malice. So help 
God. 


The general principles which should 
ever control the lawyer in the prac- as 
tice of the legal profession are 2 

| 
| | 
; 


“The Letter of the Law” by Brad Holland 


¥ 
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REFORMING 


Florida’s 


DOCTRINE 
NECESSARIES 


by Robert Craig Waters 


| n 1986, the Florida Supreme Court announced its con- 
tinued adherence to a century-old common law rule— 


the so-called doctrine of necessaries—that has been rejected 
by every other modern court that has considered it.! The 
doctrine, said the court, remains a part of the law of 
Florida despite the sex-based discrimination it authorizes. 
Under this rule, a husband must pay his wife’s “necessary” 
living and medical expenses as though he himself had 
contracted for them, but the wife is under no similar obliga- 
tion. Accordingly, this doctrine mandates a serious inequity 
that is impossible to harmonize with other principles of 
Florida family law? or basic concepts of equal protection. 
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This shortcoming was acknowledged 
even by the court that decided the case, 
Shands Teaching Hospital & Clinics v. 
Smith, 497 So.2d 644 (Fla. 1986). The 
unanimous court wrote in Shands that “it 
is an anachronism to hold the husband 
responsible for the necessaries of the wife 
without also holding the wife responsible 
for the necessaries of the husband.”? Yet 
the Shands court refused to consider the 
derivative equal protection issue raised by 
the petitioner, a hospital denied recourse 
against a woman whose husband had in- 
curred medical expenses that remained un- 
paid at his death. The court held that the 
hospital itself lacked standing to raise this 
issue, since it was not a spouse; and it 
added that a change in the common law 
regarding an issue of this type—“one with 
broad social implications”—should be left 
to the legislature.* Accordingly, the doc- 
trine of necessaries must remain in the 
same form it has taken since 1895.5 

To fuel the confusion further, the Sec- 
ond District Court of Appeal subse- 
quently has attempted to distinguish the 
Shands decision and declared that the 
doctrine of necessaries extends to both 
husband and wife;® and the Third District 
Court of Appeal has followed the Second 
District’s suit.? The Second District said 
it based its decision in Webb v: Hills- 
borough County Hospital Authority, 521 
So.2d 199 (Fla. 2d DCA 1988), on the 
equal protection issue explicitly left 
unresolved in Shands.2 In Webb, the suit 
was brought by a spouse who clearly had 
standing to raise the equal protection ar- 
gument. However, there is no way of re- 
solving the rationale in Webb with the 
statement in Shands that the issue must 
be left to the legislative prerogative. 

The legislature itself apparently has not 
been convinced of the state Supreme 
Court’s conclusion on this point either. 
Since Shands issued in 1986, legislators 
have ignored the Supreme Court’s call for 
reform. The issue has never reached a 
floor debate. Bills introduced in 1987 and 
1988 died in committee; and in 1988, only 
the House Committee on Judiciary even 
seriously debated the question.? The staff 
director of that committee stated in 1989 
that “until the Senate also expresses an 
interest in this problem, it does not appear 
that we will be able to move on this 
issue.”!0 

Thus, there simply is no way of deter- 
mining whether the doctrine of necessaries 
remains viable in Florida and, if so, in 
what form. None of the district court 
opinions addressing the issue had been ac- 


The doctrine of 
necessaries is 
suspect under the 
14th amendment 
and the supremacy 
clause 


cepted for later appellate review at the 
time of this writing. Practitioners advising 
both health care creditors and debtors 
alike are left with little sound advice to 
give their clients. Some trial courts may 
feel constrained to adhere to the precedent 
set in Shands and refuse to hold wives 
liable for their husbands’ necessary ex- 
penses until the legislature acts. Others 
may follow the lead of Webb and cite fed- 
eral equal protection concerns as the rea- 
son for holding both spouses equally 
liable.!! 

Either choice appears equally wrong. 
The former can be faulted for ignoring the 
U.S. Constitution;!2 the latter, for ignor- 
ing the primacy of Florida Supreme Court 
precedent.!3 


Recommendations 

At the very least, Florida’s adherence 
to the common law doctrine of necessaries 
is highly suspect under the 14th amend- 
ment and the supremacy clause.!4 As 
noted in Webb, the U.S. Supreme Court 
in Orr v. Orr, 440 U.S. 268 (1979), has 
held that 
the “old notio[n]” that “generally it is the man’s 
primary responsibility to provide a home and 
its essentials,” can no longer justify a statute 
that discriminates on the basis of gender. “No 
longer is the female destined solely for the 
home and the rearing of the family, and only 
the male for the marketplace and the world of 
ideas.”!5 

Based on this rationale, the Orr Court 
had struck a state statute requiring that 
husbands, but not wives, must pay ali- 
mony. The same argument would apply 
to the common law, which itself is sub- 
servient to the constitution’s dictates.'6 A 
wealth of other precedent leads to the 
same conclusion.!7 

A necessary corollary of Orr is that con- 
stitutional interpretation does not neces- 
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sarily hinge on the uncertain whim of the 
legislature, as the Shands court incorrectly 
suggested. Using this premise as a starting 
point, the Second District in Webb not 
only extended the doctrine of necessaries 
to apply to the wife; it also modified the 
doctrine so that each spouse is only secon- 
darily liable for the debts of the other.!® 
In order for a creditor to collect from the 
other spouse, the creditor must show that 
it has no lawful recourse against the 
spouse that actually incurred the debt. 
However, no such showing would be re- 
quired when both spouses expressly agree 
to be liable for the debt. The showing of 
no lawful recourse against the debtor- 
spouse would be a condition precedent to 
extending liability to the other spouse. 

This idea of “secondary liability” of a 
spouse is a significant departure from the 
common law, which had held the husband 
“primarily” liable for his wife’s necessary 
expenses, as though he had contracted for 
them himself.!9 However, none of the pro- 
posals considered by the Florida Legisla- 
ture explicitly have sought to codify the 
Webb secondary-liability theory. The bill 
considered by the House Committee on 
Judiciary in 1988 skirted the issue alto- 
gether.2° Another proposal by Rep. Guber 
in the 1988 legislative session rejected 
Webb’s secondary-liability theory by mak- 
ing both spouses jointly and severally li- 
able for the other’s expenses2!—a primary 
liability theory. Under the Guber ap- 
proach, both spouses would be liable for 
the other’s debts arising from necessaries 
as though he or she had entered into the 
contract personally. 

There are, of course, still other vari- 
ations not yet debated in Florida. For in- 
stance, there is the rationale adopted by 
the Wisconsin Supreme Court in 
Marshfield Clinic v. Discher, 105 Wis. 2d 
506, 314 N.W.2d 326 (1982). While reject- 
ing the common law theory in its undi- 
luted form, the Discher court nevertheless 
decided to retain the husband’s primary 
liability while only extending secondary li- 
ability to the wife. Thus, the wife can only 
be held liable if the husband cannot pay, 
whereas the husband is liable for his wife’s 
necessaries as though he had contracted 
for them himself.22 In justifying this rule, 
the Wisconsin court cited U.S. Supreme 
Court opinions permitting some limited 
gender-based discrimination when the 
state could advance a legitimate reason for 
it.23 The reason in this instance, said the 
Wisconsin court, is the continuing dispar- 
ity in earning capacity between men and 
women.”4 


; 
4 
q 
q 
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Another possible reform is that adopted 
by the Supreme Court of Virginia in 
Schilling v. Bedford County Memorial 
Hospital, Inc., 225 Va. 539, 303 S.E. 2d 
905 (1983). The Schilling court simply 
abolished the doctrine of necessaries alto- 
gether, leaving it to the legislature to de- 
cide if it should be reinstated and, if so, 
in what form. As its reason, the Virginia 
court noted that the doctrine as tradition- 
ally formulated violated equal protection. 
If the wife could not be liable, neither 
could the husband.”5 


A Proposal for 
Reform in Florida 

While any of these proposals would be 
preferable to the current state of Florida 
law, the approach taken by the Second 
District in Webb appears the most desir- 
able. Florida should extend the doctrine 
of necessaries to husband and wife, but 
subject both spouses only to a purely sec- 
ondary liability. In this way, neither hus- 
band nor wife could be liable unless the 
other was unable to pay for his or her 
necessaries. The burden of proof would 
be on the creditor 9 demonstrate that the 
spouse who incurred the debt was unable 
to pay.?6 

This approach is preferable to the sex- 
based discrimination authorized in 
Shands. Under the Shands rationale, a 
woman who is able to pay her husband’s 
necessary expenses cannot be held ac- 
countable for them under any circum- 
stances, even if she is the beneficiary of 
assets directly attributable to her husband. 
For example, if a husband has died and 
named his wife as the beneficiary of a sub- 
stantial life insurance policy, the decision 
in Shands nevertheless would excuse her 
from paying her husband’s hospital bills. 
A husband in the same situation, however, 
could be sued as though he had contracted 
for his wife’s hospital expenses himself. 
Such a result is an unfair, irrational treat- 
ment of men, and can result in serious 
inequity to health care providers or others 
who in good faith supply a wife with 
necessaries. 

In its Webb decision, the Second Dis- 
trict also avoided the inherent problems 
involved in a complete abolition of the 
doctrine of necessaries. Abolition simply 
multiplies the inequity of the Shands ap- 
proach, since it may result in both hus- 
band or wife escaping all liability for the 
other spouse’s necessary expenses when 
reason and justice dictate they should pay. 
Under the Schilling approach, for in- 


stance, either a husband or a wife who 
received a large life insurance payment 
could escape liability for the necessaries 
provided to a recently deceased spouse. 
Hospitals and other providers of necessar- 
ies will react either by refusing goods or 
services to a spouse or requiring both 
spouses to sign the contract. 

The Webb approach also takes care of 
a significant problem inherent in the “pri- 
mary liability” theory proposed by Rep. 
Guber. If each spouse is jointly and sever- 
ally liable for the other spouse’s necessar- 
ies, the potential for abuse shifts away 
from spouses and over to the providers of 
necessaries. The Guber approach actually 
would encourage creditors to proceed 
against the most convenient spouse, even 
if both spouses are equally able to pay. 
Public policy should not encourage a 
process by which one person is held liable 
for another’s debt for no reason other 
than the creditor’s convenience. A debtor 
who can pay his or her bills should be 
required to pay them, not foist them onto 
someone else who happens to be handier. 

Finally, while the Wisconsin court’s ap- 
proach may appear attractive in light of 
undisputed wage disparities, it has es- 
sentially the same shortcoming as Rep. 


Guber’s formulation: It might result in the 
husband’s being held liable merely for the 
creditor’s convenience. Moreover, it sim- 
ply is unclear exactly how the Discher the- 
ory provides a special remedy for wage 
disparities that cannot also be attained by 
the approach in Webb. Those women who 
are unable to pay their husband’s neces- 
sary expenses because of wage disparities 
will be spared liability under both Webb 
and Discher. In both instances, they will 
have the shield of secondary liability. By 
the same token, a wife will be liable under 
either Webb or Discher if the husband is 
so impoverished that he is unable to pay 
for his necessaries. Thus, the Discher the- 
ory offers no special advantage to wives, 
but has the significant disadvantage of 
opening husbands up to abusive claims by 
their wives’ creditors. 

The worry over potentially unfair re- 
sults underlying Discher can be addressed 
in another, more effective manner: The 
courts could decline to extend even secon- 
dary liability when the result will be undue 
hardship. A court, for instance, might 
consider the fact that the spouse—whether 
husband or wife—will be unable to pro- 
vide adequately for his or her children if 
held accountable for the full amount of 
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the other spouse’s debt. Undue hardship 
of this type, while it may be rare, is not 
restricted merely to mothers, as the 
Discher court implicitly and incorrectly 
holds. Moreover, Discher failed to recog- 
nize that even secondary liability may, in 
some instances, create an undue hardship 
for a husband or a wife. 


Conclusion 

For these reasons, the Florida Legisla- 
ture should adopt a statute essentially 
modeled after the theory in Webb, but ex- 
plicitly recognizing that undue hardship 
must be avoided. This result could be 
achieved with the following statutory lan- 
guage: 

Doctrine of Necessaries. (a) The obli- 
gation to pay certain debts created by the 
common law doctrine of necessaries shall 
extend to the wife in the same manner as 
it extends to the husband, except that 
neither a husband nor a wife shall be held 
liable for the cost of the other spouse’s 
necessaries unless the creditor alleging 
such liability first has shown by a prepon- 
derance of the evidence that the other 
spouse, in whole or in part, is unable to 
pay. 

(b) A court shall decline to impose li- 
ability premised upon the doctrine of nec- 
essaries to the extent that such liability 
would result in undue hardship. Undue 
hardship shall be established by a prepon- 
derance of the evidence. 

This proposal addresses all of the con- 
cerns raised above. It corrects the equal 
protection problem left unresolved by 
Shands, eliminates the problems inherent 
in a primary liability theory, and addresses 
the concern for inequity raised in Discher. 
While protecting the legitimate interests of 
creditors, this proposal also provides a 
method of shielding spouses from abusive 
and unfair claims. 

Finally, recognizing that the legislature 
again may fail to address this problem, the 
courts themselves should consider revisit- 
ing the doctrine of necessaries as formu- 
lated in Shands. Refusal to consider an 
equal protection argument raised deriva- 
tively by a hospital is little more than a 
refusal to address the central issue at 
hand. The Florida Supreme Court’s opin- 
ion in Shands, while acknowledging the 
inequity of the common law doctrine of 
necessaries,2” expressed reluctance to deal 
with the issue because of the “social impli- 
cations” and the need for public input.28 
Without doubt, there is much to be said 
for a legislative resolution to this prob- 
lem—if it ever comes. 


RE 


The court 
expressed 
reluctance to 
deal with the issue 
because of “social 
implications” and 
the need for 
public input 


Yet this is not to say, as the Shands 
court wrongly implied, that the judiciary 
has no power to reform the common law 
when it violates the constitution. Indeed, 
the judicial abolition of common law con- 
tributory negligence in Hoffman v. Jones, 
280 So.2d 431 (Fla. 1973),29 which in- 
volved no constitutional issue at all, was 
a far more sweeping reform involving far 
more substantial “social implications” 
than the modifications to the doctrine of 
necessaries urged by the petitioner in 
Shands. When constitutional rights are at 
issue, the courts have a clear obligation 
to address them.0 


'Shands Teaching Hosp. & Clinics v. 
Smith, 497 So.2d 644 (Fla. 1986). The rule has 
existed in Florida at least since the decision in 
Phillips v. Sanchez, 35 Fla. 187, 17 So. 363 
(1895). Every court to consider the doctrine of 
necessaries since the advent of more stringent 
equal protection analysis in the 1960’s either 
has rejected the doctrine completely or modi- 
fied it to apply equally to both sexes. E.g., 
United States v. Conn, 645 F.Supp. 44 (E.D. 
Wis. 1986) (applying Wisconsin law); United 
States v. O'Neill, 478 F.Supp. 852 (E.D. Pa. 
1979) (applying Pennsylvania law); In re Mar- 
riage of Higgason, 10 Cal.3d 476, 110 Cal. 
Rptr. 897, 516 P.2d 289 (1973); Condore v. 
Prince George’s County, 289 Md. 516, 425 A.2d 
1011 (1981); Nichol v. Clema, 188 Neb. 74, 195 
N.W.2d 233 (1972); Jersey Shore Medical Cen- 
ter v. Estate of Baum, 84 N.J. 137, 417 A.2d 
1003 (1980); North Carolina Baptist Hosps., 
Inc v. Harris, 319 N.C. 347, 354 S.E.2d 471 
(1987); Albert Einstein Medical Center v. Gold, 
66 Pa. D. & C.2d 347 (1974); Richland Memo- 
rial Hosp. v. Burton, 282 S.C. 159, 318 S.E.2d 
12 (1984); Marshfield Clinic v. Discher, 105 
Wis.2d 506, 314 N.W.2d 326 (1982). Applica- 
tion of the doctrine exclusively to husbands 
previously had been rejected by a number of 
other courts. E.g., Gilman v. Matthews, 20 
Colo. App. 170, 77 P. 366 (1904); Ematrudo v. 
Gordon, 100 Conn. 163, 123 A. 14 (1923); 
Leininger v. Thoma, 255 Ill. App. 8 (1929); 
Iowa Methodist Hosp. v. Utterback, 232 lowa 
739, 6 N.W.2d 284 (1942); Gray v. Marshall, 
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12 Ky. L. Rptr. 103, 13 S.W. 913 (1890); State 
v. Whitver, 71 N.D. 664, 3 N.W.2d 457 (1942); 
Charles Melbourne & Sons, Inc. v. Jesset, 110 
Ohio App. 502, 13 Ohio Op.2d 276 (1960); 
Hansen v. Hayes, 175 Or. 358, 154 P.2d 202 
(1944); In re Nisson’s Guardianship, 197 Wash. 
265, 84 P.2d 1024 (1938). Some courts have 
refused to consider the issue because of proce- 
dural bars. Joplin Surgical Assocs. v. Smith, 
731 S.W.2d 523 (Mo. App. 1987); Lichtman v. 
Grossbard, 527 N.Y.2d 792, 537 N.Y.S.2d 
19,522 N.E.2d 1048 (1988) 

2 For instance, debts incurred during a 
marriage generally are held to be chargeable 
against the entire marital estate during marital 
dissolution proceedings. Cummings v. 
Cummings, 330 So.2d 134 (Fla. 1976). 

3 Shands, 497 So.2d at 645. 

4 Id. at 645-46. Accord Halifax Hosp. 
Medical Center v. Ryals, 526 So.2d 1022 (Fla. 
5th D.C.A. 1988). 

5 Phillips v. Sanchez, 35 Fla. 187, 17 So. 
363 (1895). 

® Webb v. Hillsborough County Hosp. 
Auth., 521 So.2d 199 (Fla. 2d D.C.A. 1988). 
But see Wetjen v. Sarasota County Pub. Hosp. 
Bd., 506 So.2d 97 (Fla. 2d D.C.A. 1987) (earlier 
Second District case adhering to Shands deci- 
sions). 

7North Shore Medical Center, Inc. v. 
Angrand, 527 So.2d 246, 246 (Fla. 3d D.C.A. 
1988). However, the Angrand court vacated the 
pertinent portion of its opinion for procedural 
reasons on rehearing. /d. at 247. It is significant 
that the Third District did not vacate the opin- 
ion on substantive law grounds, since it earlier 
had cited Webb as controlling precedent. Id. 

8 Webb, 521 So.2d at 200. 

9 Compare Fla. CS/HB 87 (1988) with Fla. 
SB 613 (1987) and Fla. HB 1395 (1987) and 
Fla. Legis., Jt. Legis. Mgt. Comm., Div. of 
Legis. Information, History of Legislation, at 
231 (1988) and Fla. Legis., Jt. Legis. Megt. 
Comm., Div. of Legis. Information, History of 
Legislation, at 115 & 389 (1987). 

Letter from Richard Hixson, staff direc- 
tor, Fla. H.R. Comm. on Judiciary, to Robert 
Craig Waters (Feb. 23, 1989). 

'l These two possibilities, for instance, 
formed the basis of the problem in Halifax 
Hosp. Medical Center v. Ryals, 526 So.2d 1022 
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(Fla. 5th D.C.A. 1988). There, the trial court 
had dismissed a hospital’s claim against the 
husband of a woman who had incurred unpaid 
medical expenses, apparently believing that 
equal protection forbade such liability if the 
wife was not similarly liable. Jd. at 1022. The 
district court reversed on authority of Shands, 
specifically citing the Florida Supreme Court’s 
statement that the legislature must resolve the 
issue. Id. 

!12U.S. Const., amend. XIV. 

'3 Hoffman v. Jones, 280 So.2d 431, 434 
(Fla. 1973). 

14 U.S. Const. Art. VI, cl. 2. 

'S Orr, 440 U.S. at 279-80. (quoting Stanton 
v. Stanton, 421 U.S. 7, 14-15 (1975)). 

'6 Webb, 521 So.2d at 201; Jersey Shore 
Medical Center v. Estate of Baum, 84 N.J. 137, 
417 A.2d 1003, 1007 (1980). 
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76 (1979); Califano v. Goldfarb, 430 U.S. 199, 
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SIMPLE 
SOLUTION 


Florida Uniform Statutory 
Rule Against Perpetuities 


by Richard S. Franklin 


n the 1988 regular session, the Flor- 

ida Legislature enacted the Florida 

Uniform Statutory Rule Against Per- 

petuities.'! The new rule supersedes 
the common law rule against perpetuities 
and replaces F.S. §689.22 (the former 
Florida statutory rule against perpetuities) 
on a prospective basis as of October 1, 
1988.2 

The Florida Uniform Statutory Rule 
Against Perpetuities (“FUSRAP”) sub- 
stantially reduces the harshness of the 
common law rule against perpetuities, al- 
though not necessarily simplifying the 
application of the esoteric rule. In effect, 
the new statute installs a workable wait- 
and-see element that will adequately pre- 
vent property interests which technically 
violate the common law rule against per- 
petuities from being declared void at the 
time of creation. The new wait-and-see pe- 
riod is a flat 90 years from the time the 
interest is created. 

Initially, in order to understand the op- 
eration of the FUSRAP, it remains vital 
to understand the common law rule 
against perpetuities because the 90-year 
wait-and-see period only applies to those 
interests which vioiate the common law 
rule. It is important to note for this pur- 
pose the former Florida statutory rule is 
not applied. 


Common Law Rule 
Under the common law rule against 
perpetuities an interest is either valid 
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or invalid at the time of creation and ac- 
tual postcreation events are ignored. 
Accordingly, the common law rule against 
perpetuities has both a validating and 
invalidating side. John Chipman Gray 
stated the rule as: “No [nonvested prop- 
erty] interest is good unless it must vest, 
if at all, not later than 21 years after some 
life in being at the creation of the 
interest.™ 

Restated, the common law rule against 
perpetuities may be separated into a vali- 
dating and invalidating side as follows: 
Validating side of the common law rule: 

A nonvested property interest is valid when 
it is created (initially valid) if it is then certain 
to vest or terminate (fail to vest) — one or the 
other — no later than 21 years after the death 
of an individual then alive. 

Invalidating side of the common law rule: 

A nonvested property interest is invalid when 
it is created (initially invalid) if there is no such 
certainty.> 


Uniform Statutory Rule 

The innovation of the FUSRAP is a 
wait-and-see system that can be easily ap- 
plied to validate most interests which fall 
prey to the invalidating side of the com- 
mon law rule. The idea of the wait-and-see 
movement developed in response to the 
remorseless application of the common 
law rule which invalidates interests at crea- 
tion. The FUSRAP provides a 90-year 
wait-and-see period which serves as a 
proxy for lives in being plus 21 years. The 
90-year period is the drafter’s simple solu- 
tion to previously suggested wait-and-see 
periods which focused on lives in being. 
The 90-year wait-and-see period is set and 
relieves courts and practitioners from at- 
tempting to quantify lives in being in each 
individual case which would involve the 
administratively burdensome task of deter- 
mining who was alive at the time of crea- 
tion of the interest. 

The flat 90-year period was not chosen 
arbitrarily, however. It represents the draf- 
ters’ calculation of the average period of 
lives in being plus 21 years. The calcula- 
tion is based on a statistical study suggest- 
ing the average youngest life in being as 
six years old with a life expectancy based 
on census data of 69 years plus the 21-year 
period in gross. The period should ap- 
proximate that which would be attainable 
with a competently drafted perpetuities 
savings clause. 


General Rule 

Section 2 of the FUSRAP provides: 

(a) A nonvested property interest in real or 
personal property is invalid unless: 

1. When the interest is created, it is certain 
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to vest or terminate no later than 21 years after 
the death of an individual then alive; or 

2. The interest either vests or terminates 
within 90 years after its creation.” 

The new rule codifies the validating side 
of the common law rule against perpetui- 
ties and alters the invalidating side by add- 
ing that such interest not initially valid 
under subsection (a)l becomes invalid if 
it neither vests or terminates within 90 
years of creation. Essentially, the determi- 
nation of whether an interest not initially 
valid under subsection (a)1 is valid 
remains in abeyance for the 90-year wait- 
and-see period in which actual post-crea- 
tion events are determinative. In the event 
the 90-year period expires and the interest 
has neither vested or terminated, the inter- 
est will be invalid and subject to reforma- 
tion as later discussed. 

In determining whether an interest is in- 
itially valid under §2(a)1, the common law 
tule subsidiary doctrines remain applica- 
ble with few exceptions. Again, note that 
for this purpose the common law is ap- 
plied and not the former Florida statutory 
rule. In this regard, since the FUSRAP is 
a statute in derogation of the common 
law, the general rule remains applicable 
that such statutes are construed narrowly. 
Therefore, in applying the FUSRAP one 
must still understand such doctrines as the 
fertile octogenarian, the precocious tod- 
dler, the administrative contingency, the 
unborn widow, the doctrine of separabil- 
ity, the all-or-nothing rule for class gifts, 
and the specific sum doctrine.® 

The FUSRAP, however, alters the ap- 
plication of the common law rule in a few 
instances. For example, the new rule 
statutorally mandates the constructional 
preference for validity.? In addition, the 
doctrine of infectious validity is super- 
seded by the FUSRAP because courts are 
required on petition of an interested per- 
son to reform dispositions which would 
otherwise violate the rule in the manner 
that most closely approximates the trans- 
feror’s manifested plan of distribution.!° 

Moreover, the FUSRAP provides that 
the possibility a child will be born to an 
individual after an individual’s death is 
disregarded for purposes of determining 
whether an interest or power of appoint- 
ment is initially valid, i.e., certain to vest 
or terminate within lives in being plus 21 
years.'! Thus, under the FUSRAP the pe- 
riod of gestation is no longer important. 
At common law, the rule of gestation was 
the only exception to the biological rule 
that an individual could not have a child 
born after the individual’s death. Modern 


medicine, however, has created additional 
exceptions such as sperm banks, frozen 
embryos, and the possibility of maintain- 
ing bodily functions of certain deceased 
pregnant women long enough to develop 
the fetus to viability.!2 The FUSRAP in- 
cludes this provision to preclude the possi- 
bility of post-death children questions 
from arising in this instance. The rule, 
however, does not apply to the 90-year 
wait-and-see period. Remember during 
the 90-year wait-and-see period actual 
post-creation events are determinative. 


Powers of Appointment 

The 90-year wait-and-see period applies 
to general powers of appointment in a 
manner similar to that for interests in real 
or personal property. A general power of 
appointment not presently exercisable be- 
cause of being subject to a condition 
precedent is valid: (i) if at the creation of 
the power, the condition precedent is cer- 
tain to be satisfied or become impossible 
to satisfy within lives in being plus 21 
years; or (ii) if there is no such certainty 
when the power is created, the condition 
precedent does actually become satisfied 
or impossible to satisfy within 90 years of 
creation.!3 A nongeneral power of ap- 
pointment or general testamentary power 
of appointment is valid: (i) if at the crea- 
tion of the power it is certain to be 
irrevocably exercised or terminate within 
lives in being plus 21 years; or (ii) if there 
is no such certainty when the power is 
created, the power is irrevocably exercised 
or terminates within 90 years of creation. '¢ 
Therefore, if a power is invalid at creation 
according to the common law rule and 
actual post-creation events fail to save the 
power within the 90-year wait-and-see pe- 
riod, the power will be invalid and subject 
to reformation as later discussed. 


Creation of Interests 

The FUSRAP defines the time when a 
nonvested property interest or power of 
appointment is created for purposes of ap- 
plication of the new statutory rule. The 
time period allowed by the FUSRAP is 
determined by reference to the time of 
creation of the nonvested property interest 
or power of appointment. Except as dis- 
cussed below, the time of creation of 
nonvested property interests and powers 
of appointment is determined under gen- 
eral principles of property law.!5 

The FUSRAP provides that if one per- 
son can exercise a power to become the 
unqualified beneficial owner of a non- 
vested property interest, the nonvested 


property interest or power of appointment 
is created when the power to become the 
unqualified beneficial owner terminates. 
For example, a nonvested property inter- 
est or power of appointment in a revoca- 
ble living trust is created when the settlor 
dies or releases the power to revoke. 
Further, the new statute provides that 
when transferring property to a previously 
funded trust or other existing property ar- 
rangement any nonvested property inter- 
est or power of appointment arising from 
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such transfer is created when the non- 
vested property interest or power of ap- 
pointment in the original contribution was 
created.!7 At common law, a question ex- 
isted as to whether a subsequent transfer 
to an existing irrevocable trust caused a 
new perpetuities period to begin for each 
subsequent transfer. This provision avoids 
this kind of administrative difficulty. 

The new statute also provides that when 
a nongeneral or testamentary power of ap- 
pointment is originally created (original 
power) and such original power is exer- 
cised to create another nongeneral or tes- 
tamentary power of appointment (first 
power), every nonvested property interest 
or power of appointment created through 
the exercise of the first power is consid- 
ered to have been created at the time of 
the creation of the first power.'® This pro- 
vision is not in the drafter’s version of the 
uniform act and was added by the Florida 
Legislature. 


Reformation 

The FUSRAP provides that upon peti- 
tion of an interested person a court shall 
reform a disposition in the manner that 
most closely approximates the transferor’s 
manifested plan of distribution and is 
within the 90-year wait-and-see period if: 
first, a nonvested property interest or 
power of appointment becomes invalid be- 
cause it fails to vest or terminate within 
the 90-year wait-and-see period; second, a 
class gift has not, but might, become inva- 
lid within the 90-year wait-and-see period, 
and the time has arrived when a share of 
any class member is to take effect in pos- 
session or enjoyment (for this rule one 
must understand the class closing rules 
and rule of convenience); and third, a non- 
vested property interest (not powers of ap- 
pointment) can vest but not within 90 
years after its creation.!9 Note that the ref- 
ormation rules only apply to those non- 
vested property interests or powers of 
appointment which are not initially valid 
as discussed above. 


Exclusions 

The FUSRAP provides certain exclu- 
sions from its coverage which are gener- 
ally declaratory of the existing common 
law. The major exception is that non- 
vested property interests and powers of 
appointment arising out of nondonative 
transfers are excluded with certain excep- 
tions.29 As a rule of social policy, the 
drafters considered the rule against perpe- 
tuities an unsuitable device to limit 
nondonative transfers. Prior to the 


FUSRAP it was generally recognized that 
the rule against perpetuities was applicable 
to nondonative transfers.2! Therefore, this 
particular rule is contrary to the common 
law. 

In effect, the FUSRAP will not apply 
to property interests and arrangements 
created in a nondonative commercial situ- 
ation such as preemptive rights in the na- 
ture of a right of first refusal, leases to 
commence in the future, at a time certain 
or on the happening of a future event such 
as the completion of a construction pro- 
ject, nonvested easements, top leases, and 
top deeds with respect to interests in min- 
erals. Incidentally, the FUSRAP repeals 
the absolute prohibition on leases to com- 
mence in the future or upon the happen- 
ing of future events which fail to actually 
commence in possession within 40 years 
from the date of execution. Likewise, no 
longer are options to purchase in gross 
beyond 40 years from the date of creation 
void. These were two rules which applied 
in the commercial setting under the 
former Florida statutory rule against 
perpetuities.22 

Specifically excepted from the nondona- 
tive exclusion rule are certain transfers 
arising in a domestic context such as: pre- 
marital or postmarital agreements, separa- 
tion or divorce settlements, spouse’s 
election, similar arrangements arising out 
of the marital relationship, contracts to 
make or revoke a will or trust, contracts 
to exercise or not exercise a power of ap- 
pointment, and transfers in satisfaction of 
a duty of support.?3 These types of domes- 
tic transactions are generally in the pur- 
view of an estate planning lawyer and thus 
will not increase the planning or drafting 
burden previously existing in this area. In- 
cidentally, the domestic exceptions may 
actually clarify the rule against perpe- 
tuities application to suc» instruments. 
One might question when is the last time 
you spotted a rule against perpetuities 
problem in a premarital or postmarital 
agreement. It is often said, however, that 
those who never consider rule against per- 
petuities problems will never encounter 
rule against perpetuities problems. In any 
event, the FUSRAP statutorily applying 
the 90-year wait-and-see period to such 
domestic transactions will provide an ele- 
ment of certainness to such instruments 
which do not routinely contain a rule 
against perpetuities savings clause. 

Additionally, the FUSRAP excludes 
from its coverage fiduciary powers relating 
to the administration or management of 
assets, including such standard trust lan- 
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guage as the power to sell, lease, mortgage 
property, and the power to determine 
principal and income. Further, excluded 
from the operation of the FUSRAP is the 
power to appoint a fiduciary, discretion- 
ary powers in a trustee to distribute princi- 
pal, nonvested property interests held by 
charities or government, or governmental 
agency or subdivision if the nonvested 
property interest is preceded by an interest 
held by another charity, government, or 
governmental agency or subdivision, and 
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nonvested property interests in pension, 
health, disability, death benefit, and in- 
come deferral type arrangements except 
when a nonvested property interest or 
power of appointment is created by an 
election of a participant or beneficiary or 
spouse in such arrangement. Finally, the 
FUSRAP provides a catch-all exclusion 
for any property interest, power of ap- 
pointment, or arrangement that was previ- 
ously not subject to the common law rule 
against perpetuities or is excluded by an- 
other statute of the state.24 


Prospective Application 

Generally, the FUSRAP only applies to 
nonvested property interests and powers 
of appointment that are created on or af- 
ter the effective date of the law, October 
1, 1988. Only for purposes of determining 
the applicability of the new statutory rule, 
however, a nonvested property interest (or 
power of appointment) created by the ex- 
ercise of a power of appointment is 
created when the power is irrevocably ex- 
ercised or when a revocable exercise 
becomes irrevocable.”5 This special rule ef- 
fectively prevents the operation of the 
relation-back doctrine for purposes of de- 
termining the applicability of the 
FUSRAP.”6 For example, a property in- 
terest (or power of appointment) created 
in a revocable living trust would be subject 
to the provisions of the FUSRAP assum- 
ing the grantor retains the power to 
revoke and dies or releases the power to 
revoke following the effective date of the 
law. 

The new Florida statutory rule provides 
an additional rule for the application of 
the FUSRAP not provided in the uniform 
act. This rule provides that the new statu- 
tory rule applies to powers of appoint- 
ment that were created before the effective 
date of the law, but only to the extent the 
powers of appointment remain unexer- 
cised on the effective date of the law.?7 

Although the statutory rule does not 
apply retroactively, the courts are given 
authority to reform any dispositions cre- 
ated before the effective date of the law 
and determined in a judicial proceeding 
to have violated the former statutory rule 
against perpetuities in a manner that most 
closely approximates the transferor’s 
manifested plan of distribution which is 
within the limits of the rule against perpe- 
tuities applicable when the nonvested 
property interest or power of appointment 
was created. However, this power to re- 
form is granted only where the violation 
of the former statutory rule against perpe- 


tuities is determined in a judicial proceed- 
ing on or after the effective date of the 
FUSRAP.*#8 


Savings Clauses 

Rule against perpetuities savings clauses 
should continue to be used. These stan- 
dard clauses, however, should be reviewed 
in light of the new statutory rule. It should 
be remembered that savings clauses will 
only operate on those interests which oth- 
erwise violate the validating side of the 
common law rule. The traditional ap- 
proach in rule against perpetuities savings 
clauses has been to cut the interest off 21 
years after the death of the last survivor 
of a group designated in the instrument 
and vest the property in the then income 
beneficiaries. Actually, this ensures at the 
time of creation that the interest does not 
violate the validating side of the common 
law rule. Therefore, a traditional rule 
against perpetuities savings clause would 
prevent the 90-year wait-and-see period 
from ever becoming applicable. 

Under the new statutory rule, without 
a traditional rule against perpetuities sav- 
ings clause the validity of those interests 
which are initially invalid will remain in 
abeyance for the 90-year wait-and-see pe- 
riod and the period to be attain by lives 
in being plus 21 years is immaterial. As 
an alternative to the traditional rule 
against perpetuities savings clause, a sav- 
ing clause could be fashioned to take into 
account the 90-year wait-and-see period 
for those interests which at the time of 
creation violate the validating side of the 
common law rule. Under certain circum- 
stances, such as a family generation- 
skipping trust, the predictability to be 
attained from being assured that an inter- 
est may be maintained for 90 years may 
be beneficial. A rule against perpetuities 
savings clause that takes into account the 
90-year wait-and-see period may be 
worded as follows: 

“Each trust created hereunder which at 
the time of settlor’s death is not certain 
to vest or terminate no later than 21 years 
after the death of an individual then alive 
shall in any event terminate upon the expi- 
ration of the period expressed in 
§689.225(2)(a)(2) of the Florida Statutes, 
as amended, or any amendment thereto 
of similar purpose and intent.” 

Remember, the new statutory rule pro- 
vides that an interest is invalid if the inter- 
est violates the validating side of the 
common law rule at the time of creation 
and fails to actually vest or terminate 
within 90 years of creation. The above 


savings clause simply ensures that the in- 
terest does not violate the new statutory 
rule by mandating that the trust terminate 
within the 90-year wait-and-see period. Of 
course, the 90-year wait-and-see period 
may be obtained by not inserting a rule 
against perpetuities clause in the instru- 
ment, assuming a violation of the validat- 
ing side of the common law rule at the 
time of creation. Essentially, the difference 
will be that failing to include a rule against 
perpetuities savings clause would ulti- 
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mately direct the property at the end of 
the 90-year wait-and-see period as pro- 
vided in the reformation provisions of the 
FUSRAP. Drafting in contemplation of 
the 90-year wait-and-see period would al- 
low the settlor to provide direction as to 
the disposition of the property at the end 
of the 90-year wait-and-see period. 

In comparison, the traditional rule 
against perpetuities savings clause and the 
90-year wait-and-see period will likely 
yield two different time periods. For ex- 
ample, G has two children (C-/ and C-2). 
In 1989, G dies and a testamentary trust 
is created that provides income to C-/ and 
C-2 for life and upon their death, income 
to their children (G’s grandchildren) for 
life, remainder to G’s then living issue. In 
1991, has one child, GC-/], and C-2 
has one child, GC-2. In 1992, C-] and C-2 
die. Obviously, at the time the trust was 
created in 1989, it is in violation of the 
common law rule against perpetuities be- 
cause the remainder interest to G’s then 
living issue is nonvested and could vest 
beyond lives in being plus 21 years. Ac- 
cording to the FUSRAP, the validity of 
the remainder interest to the then living 
issue would remain in abeyance for the 
90-year wait-and-see period. This means 
that the trust would be subject to reforma- 
tion if either GC-1 or GC-2 were still 
living at the year 2079. 

Consider the result, however, if the trust 
had a traditional rule against perpetuities 
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savings clause which provided that the 
trust would terminate 21 years after the 
death of the last survivor of the beneficiar- 
ies of the trust living at the time of the 
settlor’s death and then the property in the 
trust would be distributed to the then in- 
come beneficiaries in accordance with 
their respective interests. This means that 
G’s trust would terminate 21 years after 
1991 (1991 being the year C-/ and C-2 
died), and the property would be vested 
in GC-1 and GC-2 as the income benefici- 
aries, assuming they survive for 21 years. 

Comparatively, in the above example, 
G’s trust would terminate with a tradi- 
tional rule against perpetuities savings 
clause in the year 2012, whereas taking 
advantage of the 90-year wait-and-see pe- 
riod, G’s trust could potentially remain in 
existence until the year 2079. Therefore, 
for those trusts which the settlor desires 
to remain in existence for the longest pe- 
riod allowable by law, draftsmen may now 
consider under the particular circum- 
stances the period to be obtained by (i) 
using a traditional rule against perpetuities 
savings clause and (ii) relying upon the 
90-year wait-and-see period. Obviously, 
predicting which period will be greatest 
would be difficult and in most cases futile. 
It is suggested that the traditional rule 
against perpetuities savings clause should 
continue to be used except in extraordi- 
nary cases in which the predictability of 
the 90-year wait-and-see period is desir- 
able. 


Conclusion 

The FUSRAP simplifies rule against 
perpetuities reform by installing an easily 
quantifiable 90-year wait-and-see system. 
The statute is a great improvement over 
the piecemeal approach of reform that 
embodied the former statutory rule 
against perpetuities. Possibly the most ad- 
vantageous aspect to the new statute is 
that no extensive new learning is required 


to apply and implement its provisions. 
Possibly the biggest drawback to the new 
statute is that practitioners will still have 
to understand the application of the com- 
mon law rule against perpetuities to apply 
the new statutory rule. This author sug- 
gests that simplicity in reform and applica- 
tion of the rule against perpetuities could 
have been achieved by simply adopting a 
statute which provides that all nonvested 
interests in real or personal property and 
powers of appointment must vest or ter- 
minate within 90 years of creation. It is 
suggested that this is the logical end of the 
reform implemented by the FUSRAP. 0 
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The 


Florida 


he Florida Limited Liabil- 
ity Company (LC) has ex- 
isted since 1982.! During 
these seven years, the LC 


Limited 


distinguishes the LC from a general 
partnership, in which each partner is 
liable for partnership obligations.’ 
And unlike a limited partnership, 


has not been as popular with inves- 
tors as originally anticipated because 
of, among other things, uncertainty 
about its federal income tax status. 
Until recently, the Internal Revenue 
Service had not definitively deter- 


Liability 


which provides limited liability for 
limited partners only if they do not 
participate in the control of the busi- 
ness, a member or manager of an 
LC does not lose the shield of limited 
liability by participating in the busi- 


mined whether a limited liability com- 
pany should be classified as a part- 
nership or as an association taxable 
as a corporation. 

The IRS resolved this uncertainty 
last year in a revenue ruling declaring 


Company 


ness. 

On the other hand, an LC does not 
have a board of directors and is pre- 
sumed to be run by the “members” 
(analogous to stockholders in a cor- 
poration or partners in a partnership) 


that a limited liability company or- 
ganized under the Wyoming Limited 
Liability Company Act was taxable 
as a partnership rather than as a cor- 
poration.” This ruling should breathe 


Revisited 


unless the articles of organization 
specifically provide for management 
by one or more “managers.” If man- 
aged by the members, management 
control is determined in proportion 


new life into a hitherto moribund de- 
vice that offers several advantages 
over more commonly used business 
organizations. The purpose of this ar- 
ticle is to review the Florida LC in 
light of the new revenue ruling and 
to highlight its advantages and disad- 
vantages, both tax and nontax. 

The Florida Limited Liability 
Company Act was passed in 1982 in 
part to increase investment in Florida, particularly from Latin 
America, where a similar entity known as the “limitada” was 
familiar to investors.3 Expectations of the drafters were high,* 
but the public response has not matched the expectations. 
Through the beginning of this year, only 30 LC’s have been 
formed in Florida, compared to several hundred corporations 
and limited partnerships.5 One of the most important reasons 
for the LC’s disuse has been its uncertain tax status. To under- 
stand the reason for this uncertainty, a brief description of the 
LC’s salient characteristics is necessary. 

An LC has both corporate and partnership characteristics, as 
well as certain distinct characteristics. For example, an LC 
shares with a corporation the characteristic of limited liability. 
Neither the members nor the managers of an LC are liable 
under a judgment, decree, or order of a court, or in any other 
manner, for a debt, obligation, or liability of the LC.® This 
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An Alternative 
Form of Business 


by Jose M. Sariego 


to each member’s capital contribu- 
tion to the LC.!° If the LC is to be 
managed by a group of managers, the 
offices and responsibilities accorded 
to them are set by the members in the 
regulations of the LC, which are 
similar to corporate bylaws, except 
they are adopted by the members.!'! 
Management decisions are made 
according to a membership agree- 
ment or the regulations, and members may retain for themselves 
certain management powers.'2 The LC, therefore, permits the 
members to choose whether to have centralized management 
vested in a group of managers or to manage the organization 
themselves. 

An LC is distinct from both a corporation and a partnership 
in terms of the transferability of ownership interests because the 
transferability of interests in an LC is statutorily limited. Unless 
all members of the LC approve the proposed transfer by giving 
written consent, the transferee has no right to participate in the 
management of the LC’s affairs and will not be considered a 
member.!3 The transferee will be entitled to receive only the 
share of profits or income and the return of contributions to 
which the transferor member would have been entitled.'4 Share- 
holders in a corporation, of course, are not restricted by the 
Florida General Corporation Act from disposing of their shares. 


§ 
a 
: 


Under both the Florida Revised Uniform 
Limited Partnership Act and the Florida 
Uniform Partnership Act, the assignee of 
a partnership interest does not become a 
partner unless either all the partners agree 
or the right to become a substituted part- 
ner is set forth in the partnership agree- 
ment.!5 The members of an LC are not 
afforded the same option to abrogate the 
statutory restriction on transferability of 
interests. 

Another distinguishing characteristic of 
an LC is that the articles of organization 
must set forth the right to continue the 
business upon the death, retirement, resig- 
nation, expulsion, bankruptcy, or dissolu- 
tion of a member.!'® Otherwise, the occur- 
rence of such an event would cause the 
dissolution of the LC.!7 If this right is not 
stated in the articles, the business may be 
continued only upon the unanimous con- 
sent of the remaining members.!® 

An LC, therefore, is like a general part- 
nership but with certain corporate charac- 
teristics. Because an LC shares both 
corporate and partnership characteristics, 
there has been substantial uncertainty 
over whether to treat an LC for federal 
income tax purposes as a partnership or 
as an association taxable as a corpora- 
tion.!9 Because of the different tax treat- 
ment accorded these two forms of 
business organization, resolution of the 
tax status of an LC becomes critical to 
determining the utility of the LC form of 
business association to investors. 


Tax Status of an LC 

Under the Internal Revenue Code of 
1986, as amended, partnerships and cor- 
porations are taxed differently. Under the 
Code, the partnership itself is not subject 
to income tax.29 Instead, each partner 
must take into account the partner’s dis- 
tributive share of income, gain, loss, de- 
duction or credit attributable to the part- 
nership.2! Corporations, on the other 
hand, are separate entities from their 
stockholders and, therefore, are separately 
taxed.22 As a result, stockholders of a cor- 
poration are in effect taxed twice on in- 
come of the corporation—once at the cor- 
porate level and again at the stockholder 
level when the net income is distributed 
in the form of a dividend. 

Because an LC has characteristics of 
both a partnership and a corporation, its 
classification for federal income tax pur- 
poses is dependent upon whether it has 
more corporate characteristics than not. 
The analysis used to arrive at this conclu- 
sion is set forth in Treasury regulations 


(popularly known as the Kintner regula- 
tions) defining associations taxable as cor- 
porations. The Kintner regulations focus 
on four characteristics that are ordinarily 
found in a pure corporation, which, taken 
together, distinguish a corporation from 
other organizations. Those characteristics 
are (a) continuity of life; (b) centralization 
of management; (c) limited liability for in- 
vestors; and (d) free transferability of in- 
terests.23 An unincorporated organization 
will not be classified as an association tax- 
able as a corporation unless the organi- 
zation has more corporate characteristics 
than noncorporate characteristics.24 Thus, 
to be taxed as a corporation, an LC must 
have at least three of the corporate charac- 
teristics set forth in the Kintner regula- 
tions. 

Depending on how an LC is organized, 
it may possess as many as three or as few 
as one of the four characteristics outlined 
above. 

The organizers of an LC have no ability 
to control whether it will possess the cor- 
porate characteristics of limited liability or 
free transferability of interests. An LC by 
statute affords limited liability to its mem- 
bers. A member is only liable for the 
amount that the member has agreed to 
contribute to the LC and is not personally 
liable to creditors for debts of the LC. 

Similarly, a member by statute may not — 
transfer his interest in an LC and confer 
upon the transferee all the attributes of the 
member’s interest in the LC without the 
consent of the other members. According 
to the Kintner regulations, an LC does not 
possess the corporate characteristic of free 
transferability of interests. 

The organizers of an LC, however, can 
determine whether the LC will possess the 
characteristics of centralized management 
or continuity of life. Under the Limited 
Liability Company Act, the articles of or- 
ganization may provide that the members 
may continue the business of the LC upon 
the termination of a membership. If this 
right to continue the business without the 
consent of the remaining members is in- 
cluded in the articles, the LC will likely 
have “continuity of life” under the Kintner 
regulations, because the termination of a 
membership will not automatically termi- 
nate the life of the LC. On the other hand, 
if the articles do not so provide, and the 
LC will be dissolved upon the death, re- 
tirement, resignation, expulsion, bank- 
ruptcy, or dissolution of a member, then 
the LC will not have continuity of life un- 
der the Kintner regulations even though 
the remaining members may vote to con- 
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tinue the business. 


Likewise, an LC has the discretion to 
be managed either by designated manag- 
ers or by its members. If the members of 
an LC elect to have the LC managed by a 
group of managers, the LC will possess 
the corporate characteristic of centralized 
management.?5 If the members elect to 
manage the LC themselves, the LC will 
not possess this characteristic. 

Under standard Kintner regulation 
analysis, therefore, an LC may or may not 
be an association taxable as a corporation, 
depending on whether the members elect 
both centralized management and conti- 
nuity of life. Because an LC must possess 
more than two corporate characteristics, 
and because it already by statute does not 
possess the corporate characteristic of free 
transferability of interests, the members of 
an LC need only elect either decentralized 
management or limited life to avoid classi- 
fication as an association taxable as a cor- 
poration. 


The IRS Position 

When first faced with a request for a 
private letter ruling on a limited liability 
company, the IRS applied the analysis 
outlined above and concluded that the 
limited liability company at issue was not 
an association taxable as a corporation.”6 

The IRS undermined the ruling, how- 
ever, by noting that it had published 
proposed amendments to the Kintner 
regulations providing that “an organiza- 
tion in which no member has personal 
liability for the debts of the organization 
be classified as an association taxable as a 
corporation.”27 The proposed amend- 
ments to the Kintner regulations would 
have made limited liability a determinative 
factor.28 The proposed amendments raised 
the specter of limited liability companies 
being taxed as corporations solely because 
they afford their members limited liability 
by statute. Although the proposed amend- 
ments were eventually withdrawn, the IRS 
then stated that it would undertake a 
study of the Kintner regulations with spe- 
cial focus on the significance of the char- 
acteristic of limited liability.29 Further, the 
Service subsequently notified the public 
that advance rulings or determination let- 
ters would not be issued on the classifica- 
tion of limited liability companies.*° The 
tax status of limited liability companies 
thus hung in doubt for several years, and 
this uncertainty undoubtedly stunted the 
growth of limited liability companies. 

On September 19, 1988, however, the 
IRS did an about-face. In Revenue Ruling 


An LC allows 
investors to be 
taxed as a 
partnership and 
participate in 


management 


88-76,3! the IRS considered whether a 
Wyoming limited liability company 
should be classified for federal income tax 
purposes as an association taxable as a 
corporation or as a partnership. The lim- 
ited liability company discussed in the rul- 
ing was managed by three managers. Fur- 
ther, the limited liability company would 
dissolve upon the death, retirement, resig- 
nation, expulsion, bankruptcy, or dis- 
solution of a member, unless the remain- 
ing members voted unanimously to con- 
tinue the business. Lastly, transferability 
of members’ interests in the limited liabil- 
ity company was limited unless the unani- 
mous written consent of all the remaining 
members was obtained. 

Because the limited liability company at 
issue had managers and because neither 
the managers nor the members were per- 
sonally liable for the obligations of the 
company, the IRS concluded that the 
company possessed the corporate charac- 
teristics of centralized management and 
limited liability.32 But because the trans- 
ferability of interests in the company was 
restricted and because the company would 
be dissolved upon the death, retirement, 
resignation, expulsion, bankruptcy, or dis- 
solution of a member, the IRS held that 
the company lacked the corporate charac- 
teristics of continuity of life and free trans- 
ferability of interests.53 Accordingly, the 
IRS concluded that a limited liability 
company with these features should be 
classified as a partnership for federal in- 
come tax purposes.*4 

If a Florida limited liability company is 
structured so as to have either decentral- 
ized management (meaning that the mem- 
bers themselves manage the company), or 
limited life (meaning the company will be 
dissolved upon the death, retirement, res- 
ignation, expulsion, bankruptcy, or disso- 
lution of a member unless the remaining 
members unanimously agree to continue), 
it will fail the Kintner regulation tests for 
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an association taxable as a corporation 
because it will lack two of the four corpo- 
rate characteristics (it will already lack by 
statute the corporate characteristic of free 
transferability of interests).°5 Therefore, 
although providing the key corporate 
characteristic of no personal liability for 
members, a Florida limited liability com- 
pany also can provide the benefit of taxa- 
tion as a partnership for federal income 
tax purposes.%6 

As a result of the favorable tax ruling, 
a limited liability company now has cer- 
tain distinct advantages over both corpo- 
rations and partnerships. 

The chief advantage that a limited li- 
ability company enjoys over a regular cor- 
poration is the tax advantage outlined 
above of being taxed as a partnership 
rather than as an association taxable as a 
corporation. This permits a flow-through 
of tax attributes to the members of the 
company. Because this pass-through both 
avoids double taxation and results in the 
application of the lower personal income 
tax rate to the company’s income rather 
than the corporate rate,3’ a limited liabil- 
ity company affords investors significant 
tax advantages. 

On the other hand, some characteristics 
of a limited liability company may or may 
not be advantageous. For example, the re- 
striction on transferability of interests may 
be a useful device when there are few 
members because it effectively prevents a 
transfer of the interests in the limited li- 
ability company to persons outside the im- 
mediate control group. When a large 
number of members are involved, how- 
ever, the restriction on transferability of 
interests may prove undesirable since pas- 
sive investors may desire more liquidity. 

Lastly, because an LC must, for tax 
purposes, be dissolved upon the death, re- 
tirement, resignation, expulsion, bank- 
ruptcy, or dissolution of a member unless 
all the members consent to continue the 
business, the LC is not appropriate when 
member consent will be difficult to obtain. 
An LC may be placed in the awkward 
position of having to dissolve and then 
reconstitute itself if a member dies and the 
unanimous consent of other members can- 
not be obtained. 

A limited liability company operates 
more like a partnership than a corpora- 
tion. The internal workings are set primar- 
ily by agreement rather than by statute, 
and the members of an LC enjoy much of 
the flexibility that partners in a general 
partnership enjoy. The chief difference is 
that while the members and managers of 
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an LC are insulated from personal liability 
for the debts of the LC, the partners of a 
general partnership are not so protected. 
Thus, a limited liability company generally 
is more useful than a partnership when 
limited liability is desired. 

A limited partnership can provide lim- 
ited liability, at least as to the limited part- 
ners. The chief advantage of a limited li- 
ability company over a limited partnership 
is that the members of a limited liability 
company can participate directly in the 
management of the company. Limited 
partners, on the other hand, cannot par- 
ticipate in the management of a limited 
partnership without losing their limited li- 
ability under the statute. Further, the gen- 
eral partner of a limited partnership re- 
mains personally liable in any event. 

A limited liability company thus is a 
more attractive form of business organiza- 
tion than a limited partnership in which 
the members wish to participate actively 
in the business. 

An S corporation is probably the chief 
competitor of a limited liability company 
in terms of versatility. An S corporation 
contains all the positive characteristics of 
a regular corporation, such as limited li- 
ability and free transferability of interests, 
but does not share the disadvantage of 
being taxed as a corporation.** 

There are several limits to the use of an 
S corporation, however. For example, an 
S corporation may not have more than 
35 shareholders.9 In addition, an S corpo- 
ration may not have as a shareholder a 
person (other than an estate and other 
than certain trusts) who is not an individ- 
ual, and may not have a nonresident alien 
as a shareholder.“ An S corporation also 
may not have more than one class of 
stock.4! Further, an S corporation may 
not be a member of an affiliated group.‘ 
Lastly, an S corporation is limited in the 
amount of passive investment income that 
it may receive in some circumstances. 

None of these restrictions applies to an 
LC. A limited liability company may have 
any number of members and may have as 
members persons other than individuals. 
There is no restriction on nonresident ali- 
ens being members. Further, there is no 
restriction on creating different types of 
memberships with different voting rights, 
although this is not explicitly stated.44 The 
limited liability company is also not sub- 
ject to the special restrictions imposed by 
the Code. A limited liability company 
may, therefore, be appropriate when any 
one of these restrictions makes an S cor- 
poration unsuitable. 


“I once had a case where the prosecution and the 


defense each filed their briefs on Crane’s. I found in favor 
of them both.” 


Conclusion 

The Florida LC provides the limited li- 
ability of a regular corporation, the tax 
advantages of an S corporation, and the 
flexibility of a general partnership. An LC 
may be the most attractive alternative 
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when investors wish the entity to be taxed 
as a partnership and wish to participate 
in the management of the business, yet 
wish to enjoy limited liability. In situ- 
ations in which a regular corporation, an 
S corporation, or a partnership is not ap- 
propriate, the limited liability company 
should be considered.0 


'The Florida Limited Liability Company 
Act became effective in April 1982. Fla. Laws 
1982, Ch. 82-177, §2. 

2 Rev. Rul. 88-76, 1988-38 I.R.B. 14. 

3Seemann, The Florida Limited Liability 
Company: A New Form of Business Associa- 
tion, 57 Fra. B.J. 536 (1983). 

4Comment, The Limited Liability Com- 
pany Act, 11 Fra. St. U.L. Rev. 387, 388 
(1983). 

5 Computer printout from the Florida 
Department of State dated January 23, 1989. 

Stat. §608.436 (1987). 

7 Fra. Start. §620.63 (1987). 

8 Fra. Stat. §620.129(1) (1987). 

9 Fia. Stat. §608.422 (1987). 

10 Id. 

" Td. 

12 Td. 

13 Stat. §608.432 (1987). 

14 Td. 

15 Fra. Stat. §§620.154(1), 620.69(1) (1987). 
16 Stat. §608.407(1)(h) (1987). 

Fia. Stat. §608.441(c) (1987). 

18 Td. 
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19 An LC is considered an “artificial entity” 


for purposes of the Florida corporate income 
tax and is thus subject to state tax like a regular 
corporation. Fia. Stat. §608.471 (1987). 

20 1.R.C. §701. 

21 1.R.C. §702(a). See United States v. Basye, 
410 U.S. 441, 448 (1973). 

§11(a). 

23 Treas. Reg. §301.7701-2(a)(1). 

2 Treas. Reg. §301.7701-2(a)(3). 

25 It is possible to structure an LC with man- 
agers so as to lack centralized management so 
long as the managers are given only limited 
authority to conduct ministerial functions for 
the members. See Treas. Reg. §301.7701-2(c)(3) 


(no centralized management when the central- 


ized authority is merely to perform ministerial - 


acts as an agent at the direction of a 
principal). 

26 Private Letter Ruling 8106082 (November 
18, 1980), reprinted in IRS Letter RuLinGc 
Reports (CCH) No. 207 (February 18, 1981). 
The Service concluded that the limited liability 
company at issue lacked both free transfer- 
ability of interests and continuity of life. 

Id. 

28 Proposed amendments to Treas. Reg. 
§§301.7701-2 to 301.7701-4, 45 Fed. Reg. 
75,709 (1980). The notice announcing the pro- 
posed amendments specifically stated that a 
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limited liability company could not be classified 
as a partnership under the revised rules since 
no member of the company was personally li- 
able for the company’s debts. Jd. 

29 Ann. 83-4, 1983-2 I.R.B. 31. The study 
would consider whether a minimum net worth 
requirement would be imposed on all entities 
seeking classification as a partnership in order 
to negate the characteristic of limited liability. 
Id. The Service subsequently announced that it 
had completed its study and that it had decided 
not to apply minimum net worth requirements 
either as an advance ruling policy or as a sub- 
stantive rule to all entities seeking partnership 
classification. Ann. 88-118, 1988-38 I.R.B. 25. 
In addition, the Service stated it would revise 
and consolidate existing revenue procedures re- 
lating to partnership classification ruling re- 
quests. Jd. That revision took the form of Reve- 
nue Procedure 89-12, issued January 30, 1989. 
Lastly, the Service announced the issuance of 
Revenue Ruling 88-76, discussed in the text ac- 
companying notes 31-34, infra. 

30 Rev. Proc. 83-15, 1983-1 C.B. 676. 

3! Rev. Rul. 88-76, 1988-38 I.R.B. 14. 

32 Td. at 15-16. 

33 Td. 

34 Td. at 16. 


35 This has been confirmed in a private letter 
ruling dated June 16, 1989 (No. TR-31-899-89), 
concerning an entity organized under the Flor- 
ida Limited Liability Company Act. The Serv- 
ice found that the entity lacked the corporate 
characteristics of continuity of life and free 
transferability of interests. The Service, how- 
ever, added that the company must continu- 
ously meet the requirements of Sections 4.01 
and 4.03 of Rev. Proc. 89-12, 1989-7 I.R.B. 22, 
regarding the interests of general partners in 
each item of partnership income, gain, loss, de- 
duction or credit and the maintenance by the 
general partners of a minimum capital balance. 
It is not clear how these requirements apply to 
the typical limited liability company. 

36 The importance of properly structuring 
the LC is illustrated by Private Letter Ruling 
8304138 (October 29, 1982), reprinted in IRS 
LetTTER RULING Reports (CCH) No. 309 
(February 2, 1983). In that ruling, the LC did 
not automatically terminate upon the death, 
bankruptcy, resignation, insanity, retirement, 
or expulsion of a member, and the LC was 
managed by a sole director. The Service con- 
cluded that the LC possessed the corporate 
characteristics of continuity of life, limited li- 
ability and centralized management and, there- 
fore, was taxable as a corporation. 

37 Individuals are currently taxed at a maxi- 
mum rate of 28 percent (33 percent for certain 
individuals within specified levels of income). 
I.R.C. §1. Corporations, on the other hand, are 
taxed at a maximum rate of 34%. I.R.C. §11(b). 

38 T.R.C. §1363(a). 

39 1.R.C. §1361(b)(1)(A). 

# T.R.C. §1361(b)(1)(B), (C). 

41. R.C. §1361(b)(1)(D). 

4 T.R.C. §1361(b)(2)(A). 

43 1.R.C. §1362(d)(3). 

44Section 608.422 provides that manage- 
ment of an LC is vested in the members in 
proportion to their capital contributions, “un- 
less otherwise provided in the articles of organi- 
zation.” FLA. Stat. §608.422 (1987). By implica-- 
tion, the members could agree to a different 
management scheme. 
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by Steven D. Beres and John K. Harris, Jr. 


he scene is a common one at 
most financial institutions: A 
family member, friend or other 
“representative” of a depositor 
appears, advises the bank officer that a 
depositor has died, and instructs the offi- 
cer to arrange the withdrawal or transfer 
of the decedent’s funds. The bank officer 
then seeks advice from bank counsel. The 
person’s right to the decedent’s funds may 
seem clear, but care should be taken by 
the attorney advising the bank officer 
since the release of the funds may give rise 
to liability for the institution under local 
law, federal law, or both. 
Liability may arise if the funds are paid 
to someone other than the rightful succes- 
sor in interest as determined by Florida 


law. Liability may also arise if the funds 
are paid without adequate provision for 
federal estate taxes. Both types of poten- 
tial liability must be considered when 
determining what documentation should 
be required in order to release funds from 
an account in which a decedent held an 
interest. 

This article discusses certain procedures 
designed to limit the liability of Florida 
financial institutions disbursing the pro- 
ceeds of decedents’ accounts. The proce- 
dures for dealing with joint accounts 
passing by right of survivorship, accounts 
held by the decedent in trust for another, 
and accounts in the decedent’s sole name 
will be discussed. 

For purposes of this article, the term 


“bank” refers to the financial institution 
holding the deposit in which the decedent 
held an interest and includes commercial 
banks, savings and loan associations, and 
credit unions. 


Liability to True 
Successor in Interest 

If a bank improperly disburses funds to 
someone other than the decedent’s proper 
successor and the funds cannot be recov- 
ered from the payee in error, the true 
owner may seek to recover from the bank. 
Liability of this sort may be controlled by 
requiring the payee to supply documenta- 
tion sufficient to establish a legal right to 
the funds. The type of documentation re- 
quired to establish ownership will depend 
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on the type of account involved. The ac- 
counts most commonly encountered are 
joint accounts passing by right of survi- 
vorship, accounts held by decedents in 
trust for others, and accounts held in the 
sole name of a decedent. 

Accounts held by a financial institution 
branch or office located in Florida are 
governed by Florida law, absent an agree- 
ment of the depositor and institution to 
the contrary.'! Therefore, in most cases 
Florida law will apply to determine own- 
ership of accounts in Florida banks 
regardless of the citizenship, residence, or 
domicile of the depositor. 

Under Florida law, deposits in the 
names of two or more persons which, by 
the terms of the account agreement, are 
payable to either of them or the survivor, 
pass to the survivor or survivors upon the 
death of any of the joint tenants.? Further, 
the funds in such a joint account may be 
paid at the instruction of any one of the 
joint tenants during their lifetimes, or at 
the instruction of any one of them after 
the death of any of the joint tenants. Pay- 
ment pursuant to such instructions will 
release the bank from liability for the pay- 
ment.> Limiting liability when releasing 


Trust Plus’ 


joint accounts is, therefore, fairly straight- 
forward. The bank should require: (1) 
written instructions concerning the dispo- 
sition of the account; (2) signed by a 
surviving joint tenant or tenants; and (3) 
identification sufficient to confirm that the 
person giving the instruction is a surviving 
joint tenant. 

Under Florida law, deposits made by a 
person describing himself as “trustee” for 
another, without further identification or 
disclosure of the trust agreement to the 
bank, pass to the stated beneficiary or 
beneficiaries by operation of law upon the 
trustee’s death.4 These accounts are com- 
monly referred to as “Totten trust” 
accounts. Such funds may be paid to the 
beneficiary by the bank upon the death 
of the trustee. Payment to the beneficiary 
under these circumstances should release 
the bank from all liability with respect to 
the deposit.5 In order to limit liability for 
improper distributions from the Totten 
trust account, the bank should require 
four items: (1) a certified copy of the trus- 
tee-depositor’s death certificate; (2) writ- 
ten instructions concerning the disposition 
of the Totten trust account; (3) signed by 
the beneficiary or beneficiaries; and (4) 
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identification sufficient to confirm that the 
person giving the instruction is the 
beneficiary. 

Beneficial ownership of property in the 
decedent’s sole name at death is deter- 
mined by the decedent’s will or, if there is 
no will, by the laws of intestacy. Probate 
proceedings are required to confirm the 
beneficial ownership of assets of the estate 
and to transfer legal title to the beneficiar- 
ies or heirs. In general, the determination 
of the beneficial ownership and the legal 
right to possession of the decedent’s prop- 
erty, when made in a probate proceeding, 
will be evidenced by a court order. 

The documentation needed by the bank 
for accounts in a decedent’s sole name in- 
cludes: (1) a certified copy of the deposi- 
tor’s death certificate; (2) a certified copy 
of the court order evidencing authority to 
receive the account or determining legal 
ownership of the account; (3) written in- 
structions concerning the disposition of 
the account (signed by the personal repre- 
sentative or other person entitled to 
receive the funds pursuant to court order); 
and (4) identification sufficient to confirm 
that the person giving the instruction is 
the person entitled to receive the funds 
under the court order. The documentation 
necessary to fulfill the second of these 
requirements will depend upon the juris- 
diction in which the estate is being 
administered. It will also depend upon the 
type of proceeding used to administer the 
estate. Florida probate proceedings take 
one of four forms. 

Disposition without administration may 
be used when a decedent leaves only ex- 
empt personal property® or nonexempt 
personal property, the value of which does 
not exceed the aggregate amount of fu- 
neral expenses and reasonable and neces- 
sary medical expenses of the last 60 days 
of the decedent’s last illness.” This type of 
proceeding results in a letter or other 
signed writing under the seal of the court 
indicating the person or persons to receive 
the assets of the estate. 

Family administration may be used for 
estates whose gross value, for federal es- 
tate tax purposes, is less than $60,000, 
provided other statutory requirements are 
met. Family administration results in an 
order of family administration specifically 
indicating the person or persons entitled 
to receive the decedent’s property. 

Summary administration is available 
when the decedent’s will does not direct 
formal administration and the value of 
property subject to administration in Flor- 
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ida, less property exempt from claims of 
creditors, does not exceed $25,000. It also 
may be used for estates valued at more 
than $25,000 if the decedent has been de- 
ceased for more than three years.? Under 
this form of administration, an order of 
summary administration is eventually en- 
tered by the court. That order will specifi- 
cally indicate the person or persons 
entitled to receive the various assets of the 
estate. 

Formal administration covers all other 
forms of administration of estates in Flor- 
ida,!° and results in the court’s issuance 
of letters of administration. The personal 
representative named by the letters of ad- 
ministration has the right to take posses- 
sion and control of the decedent’s prop- 
erty,!! including bank deposits. 

Florida law also contemplates certain 
non-Florida probate proceedings, and 
authorizes the release of funds to a “per- 
sonal representative” if more than 60 days 
have elapsed since the representative’s ap- 
pointment, and the bank has received no 
written demand from a personal represen- 
tative or curator appointed in Florida.!2 
The documentation required by the bank 
under these circumstances should be the 
same as with Florida proceedings, but also 


should include an authenticated copy of 
the order appointing the personal repre- 
sentative (executor or administrator, 
depending upon the terminology used in 
the issuing jurisdiction). That order must 
be an order appointing a fiduciary to ad- 
minister the estate in a manner similar to 
formal administration in Florida.'3 There- 
fore, Florida law would not appear to 
authorize a release of funds based upon 
foreign order of succession, such as those 
issued in jurisdictions (for instance by 
some South American courts) in which 
there is no counterpart to formal admini- 
stration as provided by the Florida 
Probate Code. Under these circumstances, 
savings associations also should require an 
affidavit confirming the nonresident domi- 
cile of the decedent and the absence of a 
pending Florida probate proceeding or 
Florida creditors in order to come within 
a safe harbor from liability provided by 
statute. !4 

There are also general considerations 
which should be followed in all the proce- 
dures mentioned above. First, when the 
person entitled to the funds after the death 
of the depositor is a minor, instructions 
concerning the disposition of the account 
should be signed by the minor’s legal rep- 


Private Banking 
And Trustee Services. 


Asset and Service for 


resentative. If the minor’s share of the 
funds is $5,000 or less, the minor’s repre- 
sentative can be a natural guardian or 
guardians.'5 If the minor’s share of the 
account is more than $5,000, the instruc- 
tions must be given by the court-ap- 
pointed guardian of the minor’s property. 
As evidence of authority to give the in- 
structions, the guardian must submit 
certified copies of letters of guardianship. 
A second general consideration con- 
cerns certified and authenticated copies of 
documentation. Certification and authen- 
tication serve to assure the genuineness of 
documentation presented. Certified copies 
are photocopies confirmed by the clerk of 
the court as true and correct copies of the 
original document held in the court file. 
These copies, when issued by the clerks of 
Florida probate courts, bear a brief certifi- 
cation dated and signed by the clerk, and 
also bear the seal of the court. When deal- 
ing with certified copies (and because 
letters of administration and other pro- 
bate court orders may expire), the bank 
should require copies with the clerk’s certi- 
fication dated within the last 60 days. 
Copies of orders entered by courts out- 
side Florida should be authenticated. 
Authenticated copies are certified copies 
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wide of services in totally 


which include further certification by a 
judge of the court which originally entered 
the order, confirming the clerk’s authority 
and certification.'© Authentication of or- 
ders entered by the courts of other 
countries may be performed by the United 
States consul for the country in which the 
court sits.!7 


Liability for Estate Taxes 

Assuming that the proceeds of a dece- 
dent’s account are paid to the decedent’s 
proper successor in interest, a bank may 
still incur liability if the funds are released 
before outstanding estate taxes are paid. 
Possible grounds for imposition of per- 
sonal liability upon personal representa- 
tives and others holding a decedent’s 
assets may be found in Ch. 31 of the 
United States Code.!® Specifically, 31 
U.S.C. §3713(b) provides, in pertinent 
part, that “[a] representative of a person 
or an estate ... paying any part of a debt 
of the person or estate before paying a 
claim of the Government is liable to the 
extent of the payment for unpaid claims 
of the Government.” The cases construing 
§3713(b) recognize four elements which 
must be present for liability to arise. 


First, there must be payment of a “debt” 
of the deceased person or estate. The share 
payable to a beneficiary of an estate is 
considered to be a debt for these pur- 
poses.'9 Second, the payment must be 
made by a “representative.”2° The term 
“representative” includes persons to whom 
possession and control of property is 
given, who are charged with the duty of 
applying it to the debts of the estate.2! The 
term “representative” may simultaneously 
apply to the court-appointed representa- 
tive of an estate and others with posses- 
sion and control of a portion of the 
estate.22 Third, the estate must be insol- 
vent at the time the payment is made.?3 
Finally, the representative must have no- 
tice of the claim of the United States at 
the time the payment is made. This re- 
quires actual knowledge of the claim, or 
such knowledge as would put a reasonably 
prudent person on inquiry of the claim of 
the government.”4 

There appear to be no reported cases 
in which a financial institution has been 
held personally liable under §3713(b) for 
disbursing funds from a deceased deposi- 
tor’s account to the depositor’s successor. 
It appears, however, that the required ele- 
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ments of §3713(b) may, at least arguably, 
exist in this context. 

First, it is difficult to draw a meaningful 
distinction between a person receiving the 
proceeds of a deceased depositor’s account 
and beneficiaries of the decedent’s estate. 
Accordingly, amounts paid from a de- 
ceased depositor’s account, like shares 
paid from an estate, may be considered 
“debts” for purposes of §3713(b). Second, 
assuming that payments from a decedent’s 
account are characterized as debts, it fol- 
lows that the bank holding the decedent’s 
funds would be in control of that prop- 
erty, would have the obligation to apply 
it to those “debts” (i.e., distribute the funds 
to the decedent’s true successor in inter- 
est), and would, therefore, be considered 
a “representative” under §3713(b). Third, 
the deceased depositor’s estate may, in 
some circumstances, be insufficient to dis- 
charge all claims and debts. Unless an 
inquiry is made and reliable information 
provided prior to release of the funds, the 
bank may not know of the insolvent con- 
dition of the estate. Knowledge of insol- 
vency, however, is not a prerequisite to 
liability under §3713(b). Finally, in most 
instances in which funds are paid to de- 
ceased depositor’s successor, the bank will 
be aware of the depositor’s death. Since 
death is the primary event giving rise to 
the estate tax, knowledge of death should 
put a reasonably prudent person on in- 
quiry as to whether any estate tax is due, 
such that the bank may be deemed to have 
requisite notice of the claim for estate tax. 

The argument for liability under 
§3713(b) in this context may be somewhat 
tenuous, but it is, nevertheless, a real con- 
cern for banks since the regulations seem 
clearly to imply that such liability exists.25 

Under Florida law a personal represen- 
tative may become personally liable for 
estate taxes due the State of Florida.”© 
However, the Florida statutes do not ap- 
pear to extend personal liability to any 
broader group of quasi-representatives or 
“executors.” Additionally, Florida law spe- 
cifically provides that savings and loan 
institutions disbursing funds from a dece- 
dent’s Totten trust, joint, or individual 
account as provided by statute shall not 
be liable for Florida estate tax.2” Commer- 
cial banks and credit unions are not 
afforded a similar statutory exemption 
from liability. Considering the lack of any 
pertinent distinction between accounts at 
these institutions and those held by sav- 
ings and loans, however, commerical bank 
and credit union accounts should not be 
subjected to liability for disbursing funds 
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according to statute. 

Because of the broad and latent nature 
of liability under 31 U.S.C. §3713(b), limi- 
tation of that liability is important to 
banks. There are two approaches to limit- 
ing a bank’s liability relative to decedents’ 
accounts. First, the bank may argue that 
payment of the proceeds of an account to 
the depositor’s successors in interest does 
not fall within the purview of the statute. 
Second, the bank may take steps to secure 
a release or discharge of each such ac- 
count’s liability for estate tax, and thereby 
negate any liability. 

The primary difficulty in arguing the 
nonapplicability of §3713(b) in most cases 
is the lack of helpful authority. Case law 
indicates that, in cases where accounts in 
a decedent’s sole name are paid to a per- 
sonal representative appointed, qualified, 
and acting within the United States, no 
liability should arise, because the distribu- 
tion does not constitute a payment of a 
debt.28 There is no support, however, for 
a similar rule extending to joint or Totten 
trust accounts, which are not normally 
paid over to the decedent’s personal repre- 
sentative.2? Therefore, it may be best to 
rely on nonapplicability only as a position 
of last resort, and seek safe harbor else- 
where. 

The Internal Revenue Code allows the 
secretary of Internal Revenue Service to 
establish regulations for discharging the 
lien created by estate and gift taxes.°° If 
specific property in the hands of a bank 
is released from liability for estate tax, it 
follows that a transfer of that property 
may not result in any liability of the bank. 
The regulations concerning discharge of 
the estate tax liens differentiate between 
property of U.S. residents and property 
of nonresidents, and offer three alterna- 
tives for avoiding liability in the case of a 
nonresident decedent. 

The regulations initially provide that 
“banks in actual or constructive posses- 
sion of property of [nonresident dece- 
dents] can ensure avoidance of liability for 
taxes and penalties only by demanding 
and receiving transfer certificates before 
transfer of property of nonresident dece- 
dents.”3! Simply put, a bank may avoid 
liability by refusing to transfer the funds 
to the depositor’s successors until a trans- 
fer certificate (IRS Form 5173) is 
provided. 

Second, the regulations indicate that no 
transfer certificate is necessary if the date 
of death value of that portion of the non- 
resident decedent’s gross estate situated in 
the United States does not exceed $60,000, 


less an adjustment for gifts made by the 
decedent.32 The bank may rely on an affi- 
davit stating these facts, so long as it has 
no contrary information and the person 
giving the affidavit may reasonably be re- 
garded as knowing the pertinent facts.>3 
Therefore, upon securing such an affida- 
vit, the bank may consider release of the 
funds. 

An affidavit may not be used if the 
bank has information indicating that the 
value of the decedent’s gross estate situ- 
ated in the United States exceeds 
$60,000.34 The U.S. gross estate would in- 
clude the value of the decedent’s interest 
in real property located in the United 
States, shares of U.S. corporations, debts 
and obligations owed by U.S. persons, 
U.S. companies or U.S. governmental 
units and deposits in U.S. institutions 
which were used in, or connected with, a 
U.S. trade or business.55 In most cases, 
deposits not connected with a U.S. trade 
or business are not included in the U.S. 
gross estate. The tax-exempt status of 
such accounts was placed in question by 
an oversight in the Tax Reform Act of 
1986, but was corrected by the Technical 
Corrections and Miscellaneous Revenue 
Act of 1988.36 


Third, the regulations track the case law 
previously mentioned and provide that no 
transfer certificate is required for (and no 
liability will be incurred with respect to a 
transfer of) property being administered 
by a personal representative appointed, 
qualified, and acting within the United 
States.37 Accordingly, no transfer certifi- 
cate or affidavit is required with respect 
to accounts in the depositor’s sole name 
which are paid to the depositor’s U.S. per- 
sonal representative in the manner sug- 
gested in the first part of this article. 

In the case of U.S.-resident decedents, 
the Treasury Regulations provide that no 
transfer certificate is required.5* Consider- 
ing the regulation, it would seem to follow 
that no liability should attach to a bank’s 
transfer of funds in which a resident dece- 
dent had an interest. 

In most instances a bank’s liability un- 
der 31 U.S.C. §3713(b) will be related to 
estate taxes. This discussion has focused 
on that liability. At the same time, how- 
ever, it is important to note that under 
§3713(b) liability may arise based on any 
claim of the government, such as a claim 
for another type of tax. Considering that 
one of the elements necessary to incur li- 
ability is notice of the government’s claim, 
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it would seem relatively uncommon for a 
bank to incur liability on the basis of a 
nonestate tax claim. 

Typically, a bank’s knowledge of a de- 
ceased depositor’s affairs will include only 
his transactions with the bank and the fact 
of his death. As already indicated, knowl- 
edge of death is probably enough to place 
the bank on inquiry that the government 
may have a claim for estate taxes. Knowl- 
edge of death alone, however, would not 
seem sufficient to give a bank notice or 
require it to inquire about other types of 
government claims.*? If, on the other 
hand, the bank has additional information 
relative to, or indicative of, a nonestate 
tax claim, it may be charged with a duty 
to inquire further. Whether the duty to 
inquire exists in a particular case will obvi- 
ously depend on the facts known by the 
bank. 

If a bank is aware of facts which raise 
a question as to whether a governmental 
claim not related to the estate tax exists, 
it would be prudent to require further in- 
formation. No liability should attach so 
long as prior to disbursing the deceased 
depositor’s funds the bank gathers infor- 
mation confirming that there is no such 
claim, or that the claim has been satisfied. 


Conclusion 

Certainly, one of the less obvious areas 
of liability for financial institutions arises 
when an institution deals with accounts 
of deceased depositors. Liability can occur 
on two fronts concurrently. 

In the first instance, the bank has the 
obligation to pay: the funds to the dece- 
dent’s proper successor in interest and 
may incur liability if the funds are mistak- 
enly disbursed to other parties. This 
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obligation and potential liability is com- 
monly faced with respect to joint ac- 
counts, Totten trust accounts, and ac- 
counts in the decedent’s sole name. In this 
context, potential liability may be reduced 
by requiring the documentation necessary 
to prove the successor’s ownership of the 
account. The documentation needed to re- 
duce this liability depends upon whether 
there are probate proceedings in Florida 
or elsewhere in the United States. 

In the second instance, liability may be 
incurred if funds are disbursed without 
adequate provision for estate taxes. In 
that regard, the bank will incur no estate 
tax liability under Florida law for release 
of a decedent’s funds to his successors in 
interest. Likewise, the bank should incur 
no liability under federal law for the re- 
lease of funds of U.S.-resident decedents. 
In situations in which funds are released 
to successors of decedents who are not 
U.S. residents, however, avoidance of li- 
ability becomes more complicated. In 
those cases, no liability will attach for 
transfers made to a U.S. personal repre- 
sentative. For transfers other than those 
to a U.S. personal representative, liability 
may be limited by securing an affidavit 
from a person with personal knowledge 
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of the decedent’s estate, indicating the 
U.S. gross estate does not exceed $60,000 
or, where the U.S. gross estate exceeds 
$60,000 or an affidavit is not available, by 
requiring a transfer certificate. However, 
for banks with knowledge or reason to 
inquire about some other claim of the 
United States, for example unpaid income 
taxes, confirmation that there is no such 
claim, or that the claim is paid, is essential 
prior to releasing the funds.0 


' Stat. §655.55(1). 

2 Stat. §§657.035(1), 658.55 and 
665.063(1)(b). 

3 Fia. Stat. §§657.035(1), 658.55 and 
665.063(1)(d). 

4Fia. Stat. §§657.037, 658.58 and 
665.063(2)(b). 

5 Jd. Fra. Stat. §665.063(2)(b) specifically 
provides that payment to the beneficiary will 
discharge the savings association from its obli- 
gation under the savings contract. Although 
Fra. Stat. §§657.037 and 658.58, relating to 
credit unions and banks, respectively, d not 
specifically discuss discharge, it would logically 
follow that such institutions should incur no 
liability for distributions made to the benefici- 
aries of Totten trust accounts under the 
authority of those statutes. 

6 Exempt property includes furniture, fur- 
nishings, and appliances in the decedent’s usual 
place of abode up to a net value of $10,000 and 
automobiles held in the decedent’s name and 
regularly used by the decedent or members of 
the decedent’s immediate family as their per- 
sonal automobiles. Fia. Stat. §732.402(2). 

7 Fra. Stat. §735.301. 

8 Fia. Stat. §§735.101-.107. In addition to 
the value limitation noted, for family admini- 
stration to apply the devisees or heirs must 
include only the decedent’s spouse, lineal de- 
scendants, or lineal ascendants (except that 
persons outside this class may be named by will 
as specific or general devisees of a minor part 
of the estate), and the entire estate must consist 
of personal property or, if real property forms 
a part of the estate, formal administrators must 
have proceeded to the point that creditors 
claims have been disposed of. 

9 Fia. Stat. §§735.201.-.209. 

10 Fla. Stat. §733.101, et seq. 

Stat. §733.607. 

12 Stat. §734.101(4). 

'3 See Fia. Stat. §§731.201(15) and (25). 

'4 Fra. Stat. §665.063(6) expressly releases 
savings associations from liability for disburse- 
ment of a deceased nonresident’s funds when 
the funds are paid to a qualified foreign per- 
sonal representative who provides certified 
copies of his letters of authority and an affida- 
vit “setting forth facts showing the domicile of 
the nonresident account holder and stating that 
to his knowledge there are no similar letters of 
authority outstanding in this state, there is no 
petition for letters of authority by anyone pend- 
ing on the estate in this state, and there are no 
creditors of the account holder in this state.” 

'S Fra. Stat. §744.301(2). 

16 Fra. Stat. §731.201(1); 28 U.S.C. §1741; 
and Fep.R.Civ.P. 44(a)(1). 

7 Fra. Stat. §731.201(1); 28 U.S.C. §1741; 
and Fep.R.Civ.P. 44(a)(2). 
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'8 A close inspection of the Internal Revenue 
Code reveals no authority for imposing per- 
sonal liability upon legally-appointed personal 
representatives or others considered as “execu- 
tors” under federal tax law. Although the 
Internal Revenue Code provides that estate tax 
shall be paid by the executor, I.R.C. §2002, and 
the regulations define the term “executor” in 
such a manner as to include persons in the 
United States owing debts to the decedent, 
Treas. Reg. §20.2203-1 and I.R.C. §2203, the 
Internal Revenue Code imposes liability for es- 
tate tax on “executors” only in their representa- 
tive capacity. 

19 See Treas. Reg. §§20.2002-1, 25.2502-2 
and Occidental Life Insurance Company v. 
Commission, 50 T.C. at 731 (1968) (indicating 
that the petitioner therein may have been per- 
sonally liable if the distribution had been made 
to legatees of the estate rather than to the estate 
itself). 

2031 U.S.C. §3713(b) was created from Re- 
vised Statutes, §3467. P.L. 97-258, §1, 96 Stat. 
972. Revised Statutes, §3467 imposed personal 
liability upon an “executor, administrator, or 
assignee, or other” paying debts of the estate 
before U.S. claims. Section 3713(b) substitutes 
the words “a representative of a person or an 
estate” for “executor, administrator, or as- 
signee, or other” for the sake of clarity and to 
eliminate unnecessary words. Jd. As indicated 
by the preamble to P.L. 97-258, its purpose was 
to “revise, codify and enact without substantive 
change” the statutory provisions covered by Ti- 
tle 31 of the U.S. Code. Therefore, notwith- 
standing that the word “representative” has 
been substituted for “executor,” §3713(b) 
should be construed with reference to the cases 
decided under Revised Statutes, §3467. 

21 Occidental Life Insurance Company v. 
Commissioner, 50 T.C. 726, 730 (1968). Cf, 
Treas. Reg. §20.2002-1 which appears to extend 
personal liability under Revised Statutes, §3467 
to those persons who are “executors” under the 
definition set forth in I.R.C., §2203. To apply 
§3713(b) liability to “executors” identified by 
1.R.C. §2203 appears improper considering the 
language in I.R.C. §2203 limiting application 
of its definition to uses of the word “executor” 
found in the Internal Revenue Code. In Occi- 
dental Life the Tax Court recognized the lack 
of any connection between I.R.C. §2203 and 
Revised Statutes, §3467 (now 3713(b)) and held 
that it was immaterial for the purpose of deter- 
mining personal liability under Revised Stat- 
utes, §3467 whether the person against who the 
liability was asserted was a statutory executor 
under I.R.C. §2203. 

22 See, e.g., Occidental Life Insurance Com- 
pany v. Commissioner, 50 T.C. 726 (1968), in 
which the Internai Revenue Service sought to 
impose personal liability upon an insurance 
company paying renewal commissions to the 
court-appointed representative of the dece- 
dent’s estate. 

23 See 31 U.S.C. §3713(a)(1)(B) and 
Schwartz v. Commissioner, 560 F.2d 311, 318 
(8th Cir. 1977), (citing, U.S. v. Lutz, 295 F.2d 
736, 743 (Sth Cir.1961) and U.S. v. Giger, 26 
F.Supp. 624 (W.D. Ark 1939)). 

24Irving Trust Co. v. Commissioner, 36 
B.T.A. 146 (1937); Rev. Rul. 79-310, 1979-1 
C.B. 404; and Rev. Rul. 66-43, 1966-1 C.B. 291. 

25 Treas. Reg. §20.2002-1. See also Treas. 
Reg. §20.6325-1(a). 


26 FLA. STAT. §198.23; see also FLA. ADMIN. 
Cope Ch. 12C-3. 

27 Fia. Stat. §§665.063(1)(d), (2b), (5) and 
(6). 
% See Occidental Life Insurance Company 
v. Commissioner, 50 T.C. at 731 (1968). 

2 See Rev. Rul. 55-160, 1955-1 C.B. 464. 

LR.C. §6325(a). 

3! Treas. Reg. §20.6325-1(a). 

32 Treas. Reg. §20.6325-1(b)(1)(i). This 
should continue to hold true notwithstanding 
that nonresident aliens are now taxed at the 
same estate tax rates as residents and citizens, 
since an increased estate tax credit still shelters 
the first $60,000 of a nonresident alien dece- 
dent’s property from tax. P.L. 100-647 §5032. 

3 Treas. Reg. §20.6325-1(b)(3). 

Id. 

351. R.C. §§2103, 2104. 

P.L. 100-647, §1012(g)(4). 

37 Treas. Reg. §20.6325-1(c). 

38 Id. 


39 As already indicated, the level of notice 
required by §3713(b) is actual knowledge of the 
claim or knowledge of such facts as would put 
a reasonably prudent person on inquiry of the 
claim. Irving Trust Co. v. Commissioner, 36 
B.T.A. at 148 (1937). Constructive notice, such 
as would be provided by a recorded notice of 
lien, would not be sufficient for purposes of the 
statute. See Livington v. Becker, 40 F.2d 673, 
675 (E.D. Missouri 1929). Absent knowledge 
of facts suggesting that a claim exists, the bank 
should have Irving Trust Co. v. Commissioner, 
36 B.T.A. at 149 and United States v. Eyges, 
286 F. 683, 684 (D. Mass 1923). 
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Presumption of Innocence and 
Reasonable Doubt: 
Origins and Interpretations 


ew things speak more eloquently 
of our national spirit than the 
dual protections provided all ac- 
cused: presumption of innocence 
and the prosecutor’s burden of proof be- 
yond a reasonable doubt. The doctrine of 
reasonable doubt establishes that every 
person is shielded from the power of gov- 
ernment and no matter how aggressive, 
how determined, or how many resources 
the government may bring to bear on an 
accused, the government cannot obtain a 
criminal conviction of an individual unless 
it can prove to a group of citizens that the 
accused is guilty beyond every reasonable 
doubt. However, unless a jury is also in- 
structed it must presume the defendant 
innocent, the reasonable doubt require- 
ment is stripped of its force. Its absence 
allows a prosecutor to build a case on sus- 
picions and a jury’s natural inclination to 
assume an accused is guilty or at least cul- 
pable to some degree. 

Although the presumption of innocence 
and reasonable doubt standard are at the 
heart of our criminal justice system, nei- 
ther is found in the Constitution. These 
concepts, or similar ones, were apparently 
assumed to be part of the judicial system 
from the early days of our nation. These 
two principles are part of our heritage, 
experience, and common knowledge, and 
it is hard to imagine the average citizen 
would feel as secure about the protection 
provided by our criminal justice system 
without these two fundamental safe- 


guards. 


Presumption of Innocence 

The presumption of innocence is a doc- 
trine whose origins have been traced by 
the United States Supreme Court from 
Deuteronomy, Sparta and Athens, Ro- 
man law, to the common law.! Despite 
this historical background which left the 
presumption of innocence deeply imbed- 
ded in our criminal justice system, a 
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mistaken definition of the concept by an 
evidence scholar indirectly led to a grave 
weakening of this basic protection. 

In 1842, Professor Simon Greenleaf er- 
roneously wrote in his evidence text that 
the “legal presumption of innocence is to 
be regarded by the jury, in every case, as 
matter of evidence, to the benefit of which 
the party is entitled.” In 1895, quoting 
Greenleaf’s definition with approval, the 
U.S. Supreme Court in Coffin v. United 
States, 156 U.S. 432 (1895), held a refusal 
to instruct a jury on presumption of inno- 
cence was reversible error. The Court 
stated the presumption of innocence was 
“the undoubted law, axiomatic and ele- 
mentary, and its enforcement lies at the 
foundation of the administration of our 
criminal law,” and the presumption of in- 
nocence and the reasonable doubt burden 
were separate and distinct concepts.3 

In 1896, Professor James Bradley 
Thayer, another evidence scholar, gave a 
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speech, later reprinted in his evidence trea- 
tise, attacking Professor Greenleaf’s defini- 
tion of presumption of innocence.‘ Focus- 
ing on the word “presumption,” Thayer 
made the point that a legal presumption 
could not be evidence, but was a rule 
about the duty of producing evidence. 
This, he argued, meant the burden of 
proof beyond a reasonable doubt and the 
presumption of innocence were not sepa- 
rate concepts, but different ways of stating 
the same thing. Thayer’s analysis, al- 
though technically correct, lost sight of the 
basic protection provided by the presump- 
tion of innocence—that all accused are to 
be considered innocent—a protection dis- 
tinct from the burden of proof.5 Nonethe- 
less, Thayer was such an influential 
scholar that his analysis was eventually ac- 
cepted by virtually all legal scholars, in- 
cluding Wigmore® and McCormick,’ as 
well as the U.S. Supreme Court.’ 

Professor Thayer’s attack on Professor 
Greenleaf’s erroneous definition of pre- 
sumption of innocence ultimately resulted 
in weakening, if not almost destroying, the 
concept itself. In the 1970’s Thayer’s last- 
ing influence could be felt in three signifi- 
cant Supreme Court opinions. In 1976 in 
Estelle v. Williams, 425 U.S. at 503 (1976), 
Chief Justice Burger wrote that the pre- 
sumption of innocence was a “basic com- 
ponent of a fair trial” guaranteed by the 
14th amendment. In 1978 in Taylor v. 
Kentucky, 436 U.S. 478 (1978), the Court 
paid homage to Professor Thayer’s criti- 
cism of the 1895 Coffin opinion, but went 
on to hold it was reversible error to refuse 
to give an instruction on presumption of 
innocence under the facts of Taylor. Then, 
in 1979, in a 180-degree turn from its Cof- 
fin case, the Supreme Court in Kentucky 
v. Whorton, 441 U.S. 786 (1979), held the 
refusal to give a requested instruction on 
presumption of innocence was not revers- 
ible error, and did not violate the U.S. 
Constitution.? 
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To say the presumption of innocence 
instruction is unnecessary is to overlook 
the effect the concept has on assuring the 
defendant a fair trial. Most jurors con- 
fronting an accused in court feel, to some 
extent, the defendant is guilty.!° A pre- 
sumption of innocence instruction orders 
a jury to put aside its suspicions that the 
defendant is guilty.'!' The reasonable 
doubt instruction alone does not convey 
this message. Thus, despite Thayer’s analy- 
sis, a presumption of innocence instruc- 
tion clearly conveys a separate message 
from the reasonable doubt instruction: A 
trial begins with the defendant totally in- 
nocent, and the prosecutor must start 
from zero in any attempts to prove the 
defendant guilty, as opposed to starting 
from 30 percent or 40 percent or 50 per- 
cent (or even greater) probability of guilt 
based on juror suspicions. Thus, without 
a presumption of innocence instruction, a 
prosecutor can build a case on a jury’s 
suspicions and feelings about guilt. To 
say, as Justices Stevens and Rehnquist 
said in their dissent in Taylor v. Kentucky, 
436 U.S. at 492 (1978), that a presumption 
of innocence instruction was unnecessary 
because: “[V]Joir dire had made clear to 
each juror the defendant’s right to be pre- 
sumed innocent despite his indictment” is 
to misjudge totally the realities of a trial, 
particularly when a judge instructs a jury 
that “what the attorneys say is not 
evidence.”!2 


Reasonable Doubt 

Legal scholars disagree as to the origins 
of the concept of reasonable doubt. The 
vast majority, including Wigmore! and 
McCormick,!* trace the origins of the 
phrase “reasonable doubt” to the Irish 
Treason Trials of 1798.!5 However, Pro- 
fessor Anthony Morano!® traces the first 
use of the words to the Boston Massacre 
Trials in 1770!7 when John Adams repre- 
sented one of the accused British soldiers. 
In his summation, apparently relying on 
the standard of proof at the time, Adams 
cautioned the jury to acquit if there was 
doubt. Then the prosecutor, in an innova- 
tive approach, argued the jury should ac- 
quit only if its doubts were reasonable. 
One of the four presiding judges then 
adopted the prosecutor’s novel definition 
of the burden of proof and gave a jury 
instruction using the phrase “reasonable 
doubt.”!8 

As to the prosecutor’s burden of proof 
before the reasonable doubt standard, it 
is generally believed the burden was less 
stringent,!9 although Professor Morano 


finds historical evidence to support his 
conclusion that the prior standard—be- 
yond any doubt—was a more stringent 
standard.” 

The reasonable doubt standard was 
slow to develop in the United States, and 
at first was applied in both criminal and 
civil actions.?! The first reported use of the 
standard found in Florida was in 1892.22 
In 1895, in Coffin v. United States, the 
U.S. Supreme Court held the reasonable 
doubt standard applied in all federal 
criminal cases, but it was not until 1970 
that the Supreme Court in Jn re Winship, 
397 U.S. 358 (1970), made the reasonable 
doubt standard applicable to the states 
through the due process clause of the 14th 
amendment. 

The Supreme Court in Winship enu- 
merated the policy reasons underlying the 
reasonable doubt standard which made it 
a constitutional requirement in all state 
courts: 

1. It is fundamentally unfair to convict 
a defendant of a crime on a burden of 
persuasion less demanding than beyond a 
reasonable doubt. 

2. It “is a prime instrument for reduc- 
ing the risk of convictions resting on 
factual error.” 

3. It “provides concrete substance for 
the presumption of innocence.” 

4. It is designed to compensate for the 
defendant’s severe disadvantages com- 
pared to the state. 

5. It protects the good name and free- 
dom of all citizens. 

6. It reduces the risk of an erroneous 
conviction. 

7. It impresses on the jury the necessity 
of reaching a “subjective state of certitude 
of the facts in issue.” 

8. It ensures that citizens are not “in 
doubt whether innocent men are being 
condemned.” 

9. “[U]se of the reasonable doubt stan- 
dard is indispensable to command the 
respect and confidence of the community 
in applications of the criminal law.” 

10. It provides security to each individ- 
ual by assuring the individual cannot be 
adjudged guilty of a crime without the 
government “convincing a proper factfin- 
der of his guilt with utmost certainty.” 

In essence, the Court held a defendant’s 
interests in liberty and reputation and the 
community confidence in the judicial sys- 
tem should be protected by the highest 
standard of proof. Justice Harlan pointed 
out in his concurring Winship opinion in 
that the requirement of proof beyond a 
reasonable doubt was “bottomed on a 
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fundamental value determination of our 
society that it is far worse to convict an 
innocent man than to let a guilty man go 
free.”23 

It is the reasonable doubt standard that 
is seen by some as being at the center of 
what is wrong with the criminal justice 
system. The public firestorm against that 
system appears to be concerned mostly 
with the problem of guilty people going 
free. Lowering the reasonable doubt stan- 
dard for the greater good of society might 
alleviate the public outcry. It would, how- 
ever, at the same time increase the likeli- 
hood that more innocent people would be 
convicted, raising great moral questions. 


Comprehension of 
Jury Instructions 

If jury instructions about reasonable 
doubt are ambiguous, or if juries improp- 
erly apply the reasonable doubt standard, 
the requirement of the “state of certitude” 
and “utmost certainty” required in crimi- 
nal jury verdicts by Winship may not be 
implemented. Two experiments involving 
the timing and comprehension of jury in- 
structions are helpful in understanding 
this problem. 


A 1979 article reported the results of 
an experiment to determine the relation- 
ship between the timing of jury instruc- 
tions and jury verdicts.24 One group of 
mock jurors was given instructions before 
seeing a movie of a mock trial and sum- 
mation; another group was given instruc- 
tions after the mock trial and summation, 
and a third group was given no instruc- 
tions. The mock jurors who were given 
instructions after the trial and summation 
had a conviction rate approximately the 
same as mock jurors given no instructions. 
Significantly, mock juror’s instructed be- 
fore evidence was introduced had a much 
lower conviction rate. 

How well do jurors comprehend jury 
instructions? A 1976 article reported that 
50 percent of mock jurors who had been 
freshly instructed on presumption of inno- 
cence and reasonable doubt still felt it was 
up to the defendant to prove his inno- 
cence.25 


Surveys of Judges on 
Reasonable Doubt 

How do judges interpret reasonable 
doubt? In 1969 Rita James Simon re- 
ported the results of a survey of 400 
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federal and state trial judges.26 The judges 
were asked to translate the burdens of 
proof in criminal trials into statistical 
statements of probability. (In other words, 
what each judge felt the probability of 
guilt of the defendant had to be before 
that judge would find the defendant 
guilty.) Almost one-third required that the 
probability of guilt be 100 percent before 
a defendant could be convicted beyond a 
reasonable doubt, another third 90 per- 
cent to 95 percent, and most of the rest 
said the standard was 80 percent to 85 
percent. 

In 1978 Judge Weinstein of the U.S. 
District Court for the Eastern District of 
New York reported on a similar survey of 
nine federal trial judges in that district:2’ 
One judge required the probability of guilt 
be 95 percent before a defendant could be 
convicted beyond a reasonable doubt; two 
required 90 percent; four required 85 per- 
cent; one required 80 percent; and one 
required 76 percent. 

In 1981 Professor McCauliff reported 
on a survey of 171 federal district and 
court of appeals judges and Supreme 
Court justices:28 12 percent required that 
the probability of guilt be 100 percent be- 
fore a defendant could be convicted 
beyond a reasonable doubt; 27 percent re- 
quired between 95 percent to 99 percent; 
35 percent required between 90 percent 
and 94 percent; 20 percent required 80 or 
85 percent; and 6 percent between 50 per- 
cent to 75 percent. 


Surveys of Mock Jurors 

Several experiments have been con- 
ducted with mock jurors to determine how 
jurors interpret reasonable doubt. 

In 1970 Rita James Simon reported the 
results of an experiment in which 220 col- 
lege students were shown a movie of a 
homicide trial.29 Jury instructions then 
were given, including a reasonable doubt 
instruction. Mock jurors voted to convict 
when they determined the probability of 
guilt was between 74 percent and 80 per- 
cent. Surprisingly, the mock jurors who 
voted to acquit used approximately the 
same standard of probability of guilt to 
determine reasonable doubt as those who 
voted to convict. (In a bizarre suggestion, 
the author’s solution to the problem of 
differing interpretations of reasonable 
doubt is to have juries submit an estimate 
of the probability of guilt to judges, who 
would then make a determination as to 
the guilt or innocence of the defendant 
based on the jury’s estimate.) 

A 1973 article reported on an experi- 
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ment conducted at the London School of 
Economics which sought to determine the 
affect on mock jurors of various jury in- 
structions.*° After viewing a mock trial, 
juries instructed on the reasonable doubt 
standard had a much higher conviction 
rate than juries who were instructed to be 
“sure and certain” before they could 
convict. 

If there is any truth at all to these ex- 
periments, any lawyer who relies entirely 
on jury instructions to provide a verdict 
based on a “state of certitude” and 
“utmost certainty,” as required by the 
constitution through Winship, is probably 
mistaken. 


Suggestions 

When preparing jury instructions, voir 
dire, and summation, a criminal defense 
attorney should consider the following: 

1. Prepare written jury instructions on 
presumption of innocence and reasonable 
doubt and request they be given before 
evidence is taken, as well as after summa- 
tion. (These instructions are not part of 
the preliminary instructions in the Florida 
Standard Jury Instructions in Criminal 
Cases.) 

2. In voir dire and summation, point 
out that presumption of innocence means 
the jury is required to presume the defen- 
dant is totally innocent, and the law re- 
quires the jury must put out of its mind 
all suspicions of guilt or feelings that the 
defendant is even the slightest bit guilty 
of the crime charged. 

3. Point out the presumption of i inno- 
cence means the defendant does not have 
to do or prove anything at all. Every per- 
son accused of a crime is protected by the 
presumption of innocence. The burden is 
on the state to prove every element of the 
charges beyond a reasonable doubt. 

4. Ask the jury to sift through the evi- 
dence and see if it can reconcile each piece 
of evidence with innocence; that is what 
presumption of innocence means. 

5. Explain that reasonable doubt is a 
separate protection of the accused from 
presumption of innocence. Define reason- 
able doubt for the jury. Keeping in mind 
that juries are convicting if they feel the 
probability of guilt is between 74 percent 
and 80 percent, talk in terms of high per- 
centages and probabilities that will raise 
the jury’s sensitivity to the true meaning 
of reasonable doubt. Emphasize the 
phrases “very highest standard,” “at least 
95 percent probability of guilt,” “no room 
for error,” “utmost certainty,”3! “state of 


certitude,”32 “moral certainty,”33 “that any 


mistake should be made in favor of the 
accused,”34 and point out that every benefit 
of the doubt should be given the accused.35 
(Remember, even after being freshly in- 
structed on presumption of innocence and 
reasonable doubt, 50 percent of mock ju- 
rors still believed the burden was on the 
defendant to prove innocence.) 

6. Explain to the jurors that one reason 
for the concept of reasonable doubt is that 
the law realizes that a battle between the 
state and an individual citizen is an un- 
equal battle. The citizen is at a disadvan- 
tage when the state’s money, resources, 
employees, and power are brought to bear 
on a single citizen, and the reasonable 
doubt burden is designed to compensate 
for this advantage. 

7. Emphasize that in a society valuing 
the good name and freedom of every indi- 
vidual, the law says no one should be 
condemned for the commission of a crime 
when there exists reasonable doubt. 

8. Remind that if the prosecutor’s bur- 
den were less than reasonable doubt it 
would have the unsettling effect of causing 
people to question whether innocent peo- 
ple were being condemned by their gov- 
ernment. 

9. Argue that the reasonable doubt bur- 


den provides security to all citizens 
because society can be confident the state 
cannot adjudge any citizen guilty without 
convincing a jury of his guilt with the “ut- 
most certainty.” 

10. Suggest that a criminal trial in- 
volves the liberty of a citizen, whereas a 
civil trial involves merely property and 
money. Society places a much higher 
value on the liberty of its citizens than on 
their property and money. 

11. Point out if you make it easy to 
convict the guilty, you make it easy to 
convict the innocent. 

12. Go through a list of standards that 
do not qualify as reasonable doubt, such 
as suspicion of guilt; preponderance of the 
evidence; more likely than not; probably 
guilty; clear and convincing evidence; high 
probability of guilt when there still is a 
reasonable doubt; 95 percent probability 
of guilt with only one small reasonable 
doubt. 

13. Point out that one of the strongest 
rationales for the reasonable doubt bur- 
den is protection against the horror of 
convicting the innocent. 

14. Emphasize that the criminal justice 
system, like every system, involves a mar- 
gin of error. The law recognizes a certain 
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percentage of verdicts will be erroneous. 
One of the main purposes of placing the 
reasonable doubt burden on the state is 
to protect against the conviction of an in- 
nocent person. 

15. Bring out that the law prefers that 
10 guilty persons go free than that one 
innocent person be convicted.** 

16. Read the presumption of innocence 
and reasonable doubt instructions to the 
jury, then list for the jury the specific rea- 
sonable doubts in your case. 

17. Finally, remind the jury that when 
it goes back to the jury room discussions 
must begin by presuming the defendant 
innocent. After presuming the defendant 
innocent, the jury must then determine 
whether the prosecution has carried the 
heavy burden of proving each element of 
the crime charged beyond every reason- 
able doubt. 


Conclusion 


One purpose of the criminal justice 
system is to convict the guilty. However, 
another purpose, which is at least as im- 
portant — and is greatly misunderstood 
— is to protect the innocent. The two fun- 
damental pillars which serve to protect the 
innocent are presumption of innocence 
and the burden of proof beyond a reason- 
able doubt. These safeguards against 
convicting the innocent have ancient and 
revered origins, and any weakening or im- 
proper application of these principles 
threatens the foundation of our judicial 
system. A lawyer aware of the history and 
application of these concepts can formu- 
late strategies to ensure an accused 
receives the full benefit of these 


safeguards.0 
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WORKERS COMPENSATION LAW 


Wage Loss Under the New Florida 
Workers’ Compensation Law: 


The Burden Has Shifted in Favor of 


ccording to the March, 1989 
Governor’s Task Force on 
Workers’ Compensation re- 
port, costs of operating the 
Florida workers’ compensation system 
have increased to the point of crisis pro- 
portions during the last seven years.! Even 
though Florida’s statute is similar to 
workers’ compensation laws in many 
other states, Florida ranks among the 
most expensive states in which to do busi- 
ness from the standpoint of worker’s com- 
pensation rates.? In addition, a rate 
increase of 28.8 percent became effective 
January 1, 1989, and further substantial 
increases are predicted .> 

In response to this problem, the legisla- 
ture promulgated numerous amendments 
to the workers’ compensation law aimed 
at reducing medical, indemnity, and litiga- 
tion costs. A portion of the amendments 
which went into effect October 1, 1989, 
operate to shift effectively the burden of 
proof for the award of monetary benefits 
payable to a claimant in favor of the em- 
ployer/carriers. While future articles in 
the next year will discuss various aspects 
of these amendments, this column will 
provide an overview of the changes con- 
cerning the claimant’s duties for entitle- 
ment to wage loss and temporary partial 
disability indemnity benefits. 


Historical Perspective 

Prior to the amendments, wage loss 
benefits and temporary partial disability 
benefits were payable if the claimant es- 
tablished: (1) a partial disability; (2) the 
performance of a good faith job search; 
and (3) that the physical disability or 
limitation contributed to the wage loss.* 
Wage loss was payable monthly once the 
claimant reached maximum medical im- 
provement with a permanent physical 
impairment related to the accident, while 
temporary partial disability was payable 
prior to maximum medical improvement 


Employer / Carriers 


business from the 
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workers’ 


compensation rates 


by John R. Gierach 


on a biweekly basis. Under the former 
wage loss provision, the only threshold is- 
sue was whether the claimant reached 
maximum medical improvement with a 
permanent physical impairment related to 
the accident.5 

Prior to the amendments, a claimant 
was not statutorily required to perform a 
good faith job search. Rather, a job search 
was initially used by practitioners as a 
method of proving a causal relationship 
between the accident and the wage loss. 
The job search concept developed essen- 
tially through the case law, and evolved 
into a judicially-mandated duty.® Unfortu- 
nately, no particular defined standard was 
established by the case law concerning 
what constituted a good faith job search. 
Indeed, the inherent problems with the ap- 
plication of an undefined job search 
standard had been acknowledged as being 
in need of a legislative solution.” This re- 
sulted in numerous and seemingly incon- 


sistent decisions basing awards of wage 
loss benefits on what amounted to a judi- 
cially-created concept rather than a statu- 
torily-defined threshold. 

In the landmark en banc decision of the 
First District Court of Appeal in Regency 
Inn v. Johnson, 422 So.2d at 877 (Fla. Sth 
DCA 1982), the court specifically found: 
“Our review has convinced us that by 
adopting the wage loss concept, the legis- 
lature, by necessary implication adopted 
the (work search) test as the means for 
determining the employee’s post-injury ca- 
pacity to earn.” Unfortunately, in the 
earlier decision of Flesche v. Interstate 
Warehouse, 422 So.2d at 877 (Fla. Ist 
DCA 1982), the court already had recog- 
nized that “no precise definition of an 
‘adequate job search’ can be devised. . . .” 
Thus, a wide latitude of judicial discretion 
was visited upon the deputy commission- 
ers/judges of compensation claims which 
led to the apparent inconsistencies inher- 
ent in a system with no statutorily-man- 
dated parameters. As a result of the 
above-noted situation, the “adequate job 
search” concept first referred to in Flesche 
became basically subject to each individ- 
ual deputy commissioner/judge’s interpre- 
tations and idiosyncracies. 

The metamorphosis which occurred 
over the course of the last 10 years to the 
judicially-implied job search requirement 
had many dimensions. For example, job 
searching became a method to establish a 
causal connection between a particular ac- 
cident/ injury and a wage loss which takes 
place after a voluntary or involuntary ter- 
mination which was totally unrelated to 
the accident/ injury. Further, job searching 
was used as a method to obviate or emas- 
culate the defenses of unemployment due 
to economic conditions or simple unavail- 
ability of employment. Additionally, there 
was the imposition of a one-month limit 
on the voluntary limitation of income de- 
fense, assuming an “adequate job search” 
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in the ensuing months.® 

Job searching formulates the basis to 
establish a causal connection between an 
accident/ injury and a wage loss which oc- 
curs after a period of successful employ- 
ment with a subsequent voluntary or 
involuntary termination unrelated to the 
accident or injury. In Electone, Inc. v. 
Walsh, 447 So.2d 954 (Fla. Ist DCA 
1984), the employer/carrier alleged the 
claimant was not entitled to wage loss 
benefits because the claimant left employ- 
ment that was within her restrictions and 
for reasons unrelated to the accident. The 
First District Court of Appeal held that a 
claimant’s voluntary termination after re- 
turn to gainful employment broke the 
chain of causation between the work- 
related accident and the subsequent wage 
loss. Similarly, employer/carriers at- 
tempted to interpose other causes for 
wage loss, such as economic conditions 
and unavailability of employment. These 
cases appeared to have developed on at 
least two fronts, the first being the revival 
of an allegedly broken causal relationship 
upon performance of the “adequate job 
search” and the second being the above- 
noted erosion of the defenses related to 
economic conditions or unavailability of 
employment. 

On the first front, the First District held 
in Mathis v. Lewis Bear Company, 511 
So.2d at 664 (Fla. Ist DCA 1987), that 
when a claimant terminating employment 
for reason totally unrelated to the indus- 
trial accident may not necessarily preclude 
subsequent wage loss benefits if the “total- 
ity of the circumstances” indicate that a 
causal conncction in fact exists. The court 
cited numerous cases involving termina- 
tions due to economic conditions, tardi- 
ness, absenteeism, insubordination, and a 
dispute with a supervisor. The court ulti- 
mately found the claimant’s subsequent 
job search, which included seeking em- 
ployment from the employer involved in 
the case, re-established the causal relation- 
ship between the work-related accident 
and the subsequent wage loss. The court 
compared the claimant’s behavior with 
that of a voluntary limitation of income 
or refusal of employment within the medi- 
cal restrictions, when the issue in actuality 
was whether the causal relationship be- 
tween the work-related accident and sub- 
sequent wage loss had been broken once 
and for all time. Nonetheless, the court 
combined these concepts, along with the 
other cases concerning wage loss due to 
reasons unrelated to the industrial acci- 
dent, to create a line of cases wherein a job 
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search would, in essence, rehabilitate a 
broken causal connection. 

In addition, the cases concerning a bro- 
ken causal connection due to economic 
conditions were strictly construed such 
that if the accident was simply one of a 
multitude of factors in creating the wage 
loss, even though economic conditions or 
unavailability of employment may have 
been the substantial reasons for the unem- 
ployment, then wage loss benefits could 
still be obtained.? One final sampling of 
another metamorphosis was that a volun- 
tary limitation of income defense would 
become stale and inapplicable after a 
month if the claimant performed a good 
faith job search during the month subse- 
quent to the voluntary limitation of in- 
come.!0 


Wage Loss: Chapter Two 

From a mere perusal of the changes to 
the wage loss section, F.S. §440.15 (1989), 
it is clear that the legislative intent is both 
to increase the claimant’s burden and to 
shift to the claimant what has for the past 
10 years been an employer/ carrier burden. 
Specifically, prior to the recent amend- 
ments, the only statutory threshold for 
wage loss benefits was that the claimant 
establish a permanent physical impair- 
ment that resulted in a physical limitation 
related to the accident.!! The new statute 
at F.S. §440.15(3)(b)1 (1989) requires not 
only the existence of a permanent impair- 
ment, but also the existence of “. . . a 
work-related physical restriction which af- 
fects such employee’s ability to perform 
the activities of his usual or other appro- 
priate employment.” This places a burden 
upon the claimant to demonstrate the ef- 
fects of the permanent impairment on the 
work typically performed by the employee 
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or such other appropriate employment as 
could be performed. Therefore, ostensibly, 
it will no longer be sufficient simply to 
establish a permanent impairment coupled 
with some physical restriction, but rather 
the increased burden will now be upon the 
claimant to demonstrate a restriction 
which affects his ability to perform the 
activities of usual or other appropriate 
employment. This may or may not ulti- 
mately have the desired effect of “weeding 
out” those workers with minimal perma- 
nent impairment and minimal restrictions 
who, in reality, have little or no functional 
loss as a result of a particular injury. 
Nonetheless, as under the old law, it is 
anticipated that medical testimony will 
weigh heavily on the scales of this portion 
of the burden shift. 

The next change effectuated by the leg- 
islature on October 1, 1989, under F.S. 
§440.15 (1989), was the procedural switch 
from the payment of monthly wage loss 
benefits to the payment of biweekly bene- 
fits in order to eliminate what had eu- 
phemistically been referred to as the “star- 
vation period” of approximately 45 days 
between the suspension of biweekly tem- 
porary benefits and the commencement of 
the payment of monthly wage loss bene- 
fits. This had resulted under the old law, 
since wage loss benefits were not payable 
until 14 days from the date of submission 
of the wage loss forms, thereby creating a 
lag time of approximately 45 days. Appar- 
ently recognizing the hardship imposed 
upon an injured employee, and the pro- 
pensity for this situation to create litiga- 
tion when the claimant seeks counsel dur- 
ing that time, the legislature amended the 
statute to provide that wage loss benefits 
would be payable on a biweekly rather 
than a monthly basis. However, again 
from a burden shift point of view, this 
may also have the net effect of increasing 
the burden upon the claimant. 

The injured employee no longer will be 
able to accomplish job searches during 
one or two weeks in a month while doing 
virtually no job searches for the other one 
or two weeks, as was oftentime seen in the 
practical day-to-day operation of the old 
statute. Under the biweekly payment plan, 
the claimant will be required to perform 
good faith job search and will be required 
to demonstrate same within a shorter pe- 
riod of time, i.e., two weeks, which should 
have the effect of resulting in more consis- 
tency and effort with job searching. 

The final and most significant change 
in F.S. §440.15 (1989) is that which spe- 
cifically and comprehensively delineates 
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the respective burdens of the employee 
and the employer/carrier, while at the 
same time creating rebuttable presump- 
tions, thus resulting in what has all the 
earmarks of a subtle yet easily recogniz- 
able burden shift by the legislature. 

First, the statute provides that “the bur- 

den shall be on the employee to establish 
that any wage loss claimed is the result of 
the compensable injury.”!2 Further, it 
states: 
[T]he burden of the employee to show that his 
inability to obtain employment or to earn as 
much as he earned at the time of his industrial 
accident is due to physical limitation related to 
his accident and not because of economic con- 
ditions or the unavailability of employment or 
his own misconduct.!3 

The new statute creates a rebuttable 
presumption so that if the employee “vol- 
untarily limits his income or fails to accept 
employment commensurate with his abili- 
ties, or is terminated from employment 
due to his own misconduct, it shall be pre- 
sumed, in the absence of substantial 
evidence to the contrary,” that the wages 
he was able to earn for such period “is the 
amount which would have been earned if 
the employee had not limited his income 
or failed to accept appropriate employ- 
ment or had not been terminated from 
employment due to misconduct.”!4 

Interestingly, the legislature also codi- 
fied prior case law which had limited the 
application of the presumed earning ca- 
pacity to only the two biweekly payments 
following the rebuttable presumption ac- 
tuation.!5 

A converse presumption is also created 
in the new statute whereby “an employee 
who has not voluntarily limited his in- 
come or who has not failed to accept 
employment commensurate with his abili- 
ties or who was not terminated from 
employment due to his own misconduct, 
and who has made a good faith attempt 
to find employment after obtaining maxi- 
mum medical improvement but remains 
unemployed, it shall be presumed” that 
he was able to earn zero “for each week 
that the employee made a good faith at- 
tempt to find employment within his 
physical and vocational capabilities.”!® In 
this instance, a presumption has been cre- 
ated which is not statutorily prescribed to 
be a rebuttable presumption by its very 
explicit terms but which, in practical ap- 
plication, may very well evolve into such. 

By far, the most significant and far- 
reaching addition to the wage loss statute 
is that which activates on the 13th week 
after the employee has attained maximum 
medical improvement. It provides: 


[I}f an employee does not obtain and maintain 
employment, the employer may show that the 
salary, wages, and other remuneration the em- 
ployee is able to earn is greater than zero by 
proving the existence of actual job openings 
within a reasonable geographical area which 
the employee is physically and vocationally ca- 
pable of performing. . . .'” 

In the event that the employer demon- 
strates the existence of actual job open- 
ings, the amount the employee is able to 
earn may be deemed (implied) to be the 
amount the judge finds that the employee 
could earn in such jobs. Once again, in 
this situation, there is a limitation of ap- 
plication of this so-called “deemed earn- 
ings” provision to the next two biweekly 
payments; therefore, the existence of ac- 
tual job openings may be proved again 
on a monthly basis or, at least, such proof 
would have to exist each month in which 
earnings would be sought to be deemed 
so that such evidence would be available 
on a cumulative basis from an evidentiary 
perspective at a hearing which, more likely 
than not, would be requested by the -in- 
jured employee. 

In the enactment of this particular as- 
pect of the new wage loss provisions, the 
legislature certainly appears to have legis- 


latively overruled dicta found in footnote 
3 in the case of Vida Appliances, Inc. v. 
Gates, 416 So.2d 1186, 1189 (Fla. Ist 
DCA 1982). In Vida, testimony had estab- 
lished the existence of a specific job with 
a particular employer that the claimant 
could have filled. The court indicated the 
employer would have to show that the 
claimant knew of the job availability, 
could have obtained it, and that it was 
within his abilities before the claimant’s 
past wage loss claim could have been lim- 
ited. Thus, under the Vida rationale, if a 
job which was previously unknown to the 
claimant were offered to him for the first 
time at a hearing, that would not have 
changed the claimant’s right in and to un- 
reduced wage loss benefits. However, 
under the 1989 amendment to §440.15, 
there is no requirement whatsoever for an 
employer/carrier to inform a claimant of 
the actual job openings which are found 
to exist. 

A substantial clarification on the part 
of the legislature in formulating the new 
statute was defining “suitable gainful em- 
ployment” for the purposes of furthering 
the effectiveness of F.S. §440.15(3)(b)3 
(1989). Notably, the provisions of 
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§440.15(4)(b) regarding temporary partial 
disability prior to maximum medical im- 
provement are identical to the provisions 
contained in §440.15(3)(b)2. However, for 
some inexplicable reason, there is no defi- 
nition of “suitable . gainful employment,” 
nor is there any provision similar to 
§440.15(3)(b)3 as related to the explicit 
and detailed development of the job 
search requirement. This may indicate the 
legislature could have been considering a 
higher, more strict standard for evaluating 
job searches for an individual after maxi- 
mum medical improvement as opposed to 
one who is only temporarily and partially 
disabled. 

One final issue which will certainly be 
the object of potential litigation is that 
created by the language contained in the 
latter portions of §440.15(3)(b)2, which 
state the judge of compensation claims, as 
opposed to the employer/carrier, should 
be the one to find that the employee could 
earn a certain deemed amount, i.e., the 
employer/carrier may not deem earnings 
prior to an adjudication thereof. However, 
from a practical perspective, it would be 
a total non sequitur for such an interpre- 
tation to be placed upon that portion of 
the statute due to the impractical and 
overwhelming burden which would be 
placed upon both the judge of compensa- 
tion claims and the system in general. 


Conclusion 

The wage loss and temporary partial 
disability provisions under the new statute 
are certainly novel. If applied carefully by 
jurists and parties involved, it will have the 
effect of reducing costs by reducing 
litigation and orienting injured employees 
toward re-entry into the job market 
through its heightened burdens and 
disincentives. 

However, the provisions have areas 
wherein great discretion may be exercised, 
and if these new provisions are applied 
arbitrarily or punitively by employer/ 
carriers or judges of compensation claims, 
then they will only serve to heighten litiga- 
tion and result in decisional law that will 
most certainly erode the basic intent of the 
drafters. The clear message sent from the 
legislature to the judiciary is that the bur- 
den has shifted to require greater proof 
and higher thresholds for entitlement to 
benefits. If properly applied, these provi- 
sions will no doubt result in rejection of 
job searches and claims for wage loss and 
temporary partial benefits that, prior to 
these provisions, would have been ac- 
cepted. If applied in such a way as to 
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maintain the status quo, then the intent 
of the legislature also will have been 
thwarted.0 
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LABOR & EMPLOYMENT LAW 


n three recent cases, the Supreme 
Court of the United States has deter- 
mined that drug testing of employees 
in certain industries and under cer- 
tain limited circumstances is beyond the 
scope of the fourth amendment require- 
ments for a warrant. 

The most recent case, decided June 19, 
1989, Consolidated Rail Corporation v. 
Railway Labor Executives Association, 
— US. —, 109 S.Ct. 2477, 105 L.Ed. 
2d 250 (1989) (Conrail), involved Conrail’s 
unilaterally imposing drug testing as a 
condition of employment. The Court con- 
sidered whether such a program needed 
to be bargained under the parties’ collec- 
tive bargaining agreement or if the em- 
ployer could unilaterally require drug 
testing pursuant to a program of physical 
examinations that had been conducted 
over a period of years. The case, and the 
two cases preceding it, Skinner v. The 
Railroad Labor Executives Association, 
—— U.S. —— 109 S.Ct. 1402, 103 L.Ed. 
2d 639 (1989) (Skinner), and The National 
Treasury Employees Union v. Von Raab, 
L.Ed.2d 685 (1989) (Von Raab), indicate 
the Court’s tendency to allow drug testing 
in certain industries and may well begin 
to allow employers in certain circum- 
stances to initiate drug testing as a 
condition of employment. 

In the Conrail case, the Court held, 7 
to 2, in a majority opinion delivered by 
Justice Blackmun joined by Rehnquist, 
White, Stevens, O’Connor, Scalia, and 
Kennedy, that requiring drug testing as 
part of a routine physical examination 
was a “minor dispute” under the Railroad 
Labor Act, 45 U.S.C. §151 et seq. (RLA).! 

The question before the Court was 
whether urinalysis drug testing is a “ma- 
jor” or “minor” dispute under the RLA. 
Conrail instituted a policy of including 
drug testing as part of a program that has 
been in place since 1976 requiring routine 
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and return from leave physical examina- 
tions. Conrail’s prior policy of conducting 
periodic physical examinations was an im- 
plied term under its current collective 
bargaining agreement, and it was, there- 
fore, held to be a “minor dispute” that 
gave Conrail the discretion to include drug 
testing in all physical examinations. Basi- 
cally a “major dispute” under the RLA 
arises when a party seeks to create con- 
tractual rights, and a “minor dispute” 
arises when an employer is merely at- 
tempting to enforce existing contractual 
rights. 

Drug testing had been part of the physi- 
cal examinations at Conrail in the past 
whenever an employee, in the judgment 
of the examining physician, was thought 
to have been using drugs, or if the em- 
ployee had been taken out of service 
previously for a drug-related problem. 
Conrail argued, therefore, that its past 
practice allowed it to conduct drug testing 


as part of the routine physical examina- 
tions and return from leave physical 
examinations. Conrail, if it detected an 
employee had been using drugs, would 
give the individual an opportunity to seek 
rehabilitation through a counseling or 
therapy program. 

The Court concluded that the purpose 
of the testing was not necessarily discipli- 
nary, but medical. The union argued that 
since the testing could lead to disciplinary 
action, the practice would have to be the 
subject of bargaining. If the employee re- 
fused the test or refused the counseling or 
therapy, the employee then could be dis- 
charged. The Court was not persuaded by 
the union’s arguments, however, and de- 
termined that the dispute was a “minor” 
one and that Conrail could implement the 
change. In the dissent, Justice Brennan, 
joined by Justice Marshall, stated that the 
inclusion of drug testing in mandatory 
physical examinations was a substantial 
change in the employee’s terms and condi- 
tions of employment, citing an opinion of 
the general counsel of the National Labor 
Relations Board, NLRB general counsel’s 
memorandum on drug and alcohol test- 
ing, Memorandum GC-87-5 (September 8, 
1987). 

In the other two Supreme Court cases, 
both decided on March 21, 1989, the 
Court ruled that drug testing of employees 
in certain occupations is permissible and 
does not require a warrant, even though 
it may be protected by the fourth amend- 
ment to the U.S. Constitution. 

In Skinner, the Court overruled the 
opinion of the Ninth Circuit Court of Ap- 
peals and held that although the fourth 
amendment is applicable to drug and al- 
cohol testing mandated by federal railroad 
regulations, and the collection and analy- 
sis of samples authorized and required by 
the regulations constitute searches of a 
person subject to the fourth amendment 
mandates, the compelling governmental 
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interest served by the regulations in pro- 
moting safety in the railroad industry 
outweighs the employees’ privacy con- 
cerns. Therefore, no individualized suspi- 
cion or reasonable suspicion is necessary 
to allow the government to continue these 
searches without a warrant. Justice Ken- 
nedy delivered the opinion of the Court 
joined by Rehnquist, White, Blackmun, 
O’Connor, Scalia, and Stevens. Justice 
Marshall filed a dissenting opinion in 
which Brennan joined. 

The regulations adopted by the Federal 
Railroad Administration (FRA) con- 
tained in subpart C of the FRA Regula- 
tions, 49 CFR §219.101(a)(1), provide that 
post-accident drug testing of employees is 
mandatory and that the testing is required 
following a major train accident, 49 CFR 
§219.201(a)(1), or after an “impact acci- 
dent,” 49 CFR §219.201(a)(2), or follow- 
ing an accident resulting in a fatality to 
an on-duty railroad employee, 49 CFR 
§219.201(a)(3). 

The testing is mandatory for all employ- 
ees who may have been involved in the 
above-described incidents immediately fol- 
lowing the incident or as soon as the 
employees can be transported to a medical 
facility for the purposes of conducting the 
tests. The employee is to be notified in 
writing of the results of the tests and may 
respond in writing before any final investi- 
gation report is prepared. 

The Ninth Circuit held that the rail- 
road’s reliance on the FRA regulations in 
conducting the searches involves sufficient 
governmental action that required fourth 
amendment protection and that breath, 
blood, and urine tests contemplated by the 
FRA regulations were indeed fourth 
amendment searches. Except for those 
provisions authorizing breath and urine 
tests on reasonable suspicion of drug or 
alcohol abuse, the Ninth Circuit invali- 
dated the FRA regulations since there was 
no requirement of individualized 
suspicion. 

The Supreme Court first considered 
whether this was sufficient governmental 
action to invoke the mandates of the 
fourth amendment protection. The regula- 
tions were to preempt all state laws, rules 
and regulations, and to supersede any pro- 
vision of collective bargaining agreements 
or arbitration awards. Considering the 
fact that an employee is not free to refuse 
to take the test, along with the precept 
clause in the regulations, the Court con- 
cluded that there is sufficient government 
encouragement, endorsement, and partici- 
pation in the testing process to bring into 
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play the fourth amendment mandates. 
The Court held that since the regulations 
make clear that the government prefers 
and encourages testing and mandates that 
the railroads not bargain away their 
authority, the fourth amendment will 
apply. 

Having held that the fourth amendment 
was applicable, the Court then turned its 
attention to the issue of what is required 
under the fourth amendment to allow the 
drug testing to be permissible. The Court 
noted that the fourth amendment prohib- 
its only searches that are unreasonable, 
which necessarily requires a balancing test 
between the individual’s fourth amend- 
ment rights and the government’s legiti- 
mate interest in obtaining the information 
from the individual. The Court concluded 
that the government’s interest in regulat- 
ing railroad employees to ensure safety 
presents a “special need” that justifies al- 
lowing the searches to be conducted 
without a warrant and probable cause. 
The railroad employees who would be in- 
volved in testing are those who are 
engaged in safety-sensitive tasks and that 
may be the “special need” necessary to dis- 
pense with the probable cause require- 
ments of the fourth amendment. 

The Court noted that the purpose of the 
fourth amendment warrant requirement is 
to prevent random and arbitrary acts of 
government agents and to provide a neu- 
tral magistrate who will make an objective 
determination of the facts. Since the FRA 
regulations are well known to the employ- 
ees and there is little or no discretion 
vested in those charged with administering 
the program, there would be no facts for 
a magistrate to evaluate in issuing a war- 
rant. The delay necessary to procure a 
warrant may result in the destruction of 
evidence since the metabolites of some 
drugs remain in the urine for a longer pe- 
riod of time than in the blood. No 
individualized suspicion is required since 
all employees that would be involved in a 
covered incident would be tested. Because 
railroad personnel normally have to un- 
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dergo physical examinations on a regular 
basis and participate in a highly-regulated 
industry, they should not have an expecta- 
tion of privacy in their job. Accordingly, 
the Court concluded that there is only a 
limited threat to an employee’s expecta- 
tion of privacy and the warrantless search 
would be permissible. 

The Court finally noted that even nega- 
tive test results may help the railroad 
ascertain the true cause of the accident 
since the nonuse of drug or alcohol may 
indicate some other problem occurred, 
such as equipment failure or other causes 
and a more thorough examination of al- 
ternatives can be performed. The require- 
ment of particularized suspicion of drug 
or alcohol use would severely curtail the 
railroad’s ability to obtain information 
necessary to make an evaluation as to how 
an accident occurred. The Court con- 
cluded, therefore, that the compelling 
governmental interest of promoting rail- 
road safety and in ascertaining the cause 
of accidents to prevent further such occur- 
rences, greatly outweighed any privacy 
concerns that employees may have and 
would hinder the railroads if they had to 
point to specific facts giving rise to suspi- 
cion before testing could be done. 

Justice Marshall, in his dissent, would 
require that the railroads obtain a warrant 
before they analyze the samples they have 
obtained. Since blood and urine do not 
spoil if properly sealed and cared for, the 
railroad could then seek the warrant be- 
fore proceeding to analyze individual 
samples taken from employees and would 
then have to show some reasonable cause 
or individualized suspicion to justify test- 
ing particular samples. 

In Von Raab, the Court, in a 5-4 opin- 
ion decided on the same day as the 
Skinner case, determined that the warrant- 
less searches proposed by the Customs 
Service in the form of urinalysis testing of 
employees who were seeking promotion 
to certain positions was justified and rea- 
sonable. In the Von Raab case, the 
Custom Service required testing of: (1) 
those employees who sought transfers or 
promotions to a position involved the in- 
terdiction of drugs into this county; (2) 
those employees required to carry fire- 
arms; and (3) those employees who may 
be required to handle classified material. 
Any employee who tested positive for il- 
licit drugs without a satisfactory explana- 
tion would be dismissed. 

The Court concluded, consistent with 
its judgment in the Skinner case, that 
urine tests are searches subject to the rea- 


= 
q 
7 
ii 
| 
q 
4 


sonableness requirement of the fourth 
amendment. Following the same line of 
reasoning as in the Skinner case, the 
Court again balanced the individual’s pri- 
vacy expectation against the government’s 
overwhelming interest in protecting the 
public safety and welfare by ensuring that 
those charged with the enforcement of 
drug laws not be subjected to the tempta- 
tion that may be occasioned by handling 
illegal substances if the individual is al- 
ready a user. 

The Court found that the Customs 
Service program requiring urinalysis and 
drug testing was not to serve the ordinary 
needs of law enforcement, but rather to 
deter drug use among the service employ- 
ees and prevent the promotion of drug 
users to a position in which they would 
be required to enforce the drug laws of the 
nation. Those interests, the Court con- 
cluded, presented the “special need” that 
would justify departure from the warrant 
and probable cause requirements of the 
fourth amendment, just as the Court in 
the Skinner case found a “special need” 
to be the government’s interest in promot- 
ing railroad safety. Since an employee 
who seeks a promotion knows the test 
must be taken and is aware of the proce- 
dures to be followed and is, therefore, not 
subject to the discretion of an official in 
the field, there would be no special facts 
for a magistrate to evaluate such as would 
be required to obtain a search warrant. 

Having determined that no warrant is 
required, the Court then turned to the is- 
sue of whether probable cause is required 
to justify a warrantless search. The Court 
concluded that the government’s need to 
conduct the search (i.e., the urinalysis test) 
outweighs any privacy interest of the em- 
ployees and, therefore, suspicionless 
searches would be warranted. The govern- 
ment has a compelling interest to ensure 
that personnel exposed to bribery and 
large quantities of illicit substances are of 
unimpeachable integrity and judgment. 
The public safety and interest also require 
that drug users be barred from positions 
involving the interdiction of illegal drugs, 
since the user may be indifferent to the 
Customs Service mission or even worse, 
the Court noted, has active complicity 
with the malefactors. 

Likewise the Court noted that it is not 
in the best interest of the public to have 
employees who carry firearms using a con- 
trolled substance that may impair their 
judgment and ability to function in a pro- 
fessional capacity. The Court concluded 
that covered Custom Service employees 


have a diminished expectation of privacy able and, accordingly, remanded the case 
occasioned by the urine test in that they on that issue. 

should expect there would be an inquiry There is no statutory provision for em- 
into their fitness for duty. Finally, the ployee drug testing in Florida. The only 
Court concluded it is not unreasonable to statutes even addressing the issue involve 
conduct warrantless searches, i.e., by way motorists’ implied consent to be tested for 
of urinalysis, of employees who would be controlled substances, F.S. §316.1932, and 
involved in safety and national security is- drug testing as part of the rehabilitation 
sues. The Court was unable, based on the program for parolees, F.S. §945.30(4). 
record before it, to determine whether the Court challenges to drug testing in Florida 
government’s testing program of Customs have involved testing of police officers and 
Service employees who may be required firefighters. 

to handle classified material was reason- _—‘ The Fifth District Court of Appeal ad- 
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dressed the issue of drug testing in City 
of Palm Bay v. Bauman, 475 So.2d 1322 
(Fla. Sth DCA 1985), in which the city 
was permanently enjoined from requiring 
police officers and firefighters to submit 
to random drug tests unless probable 
cause existed to believe the employee had 
been using a controlled substance, or dur- 
ing regularly scheduled physical examina- 
tions. In its notice, the city stated that all 
fire fighters and police officers must sub- 
mit to urine testing or be subject to 
discipline up to and including discharge. 
On appeal, the Fifth District Court of Ap- 
peal agreed with the city that the lower 
court’s judgment imposed too severe a 
standard by requiring the city to have 
“probable cause” to believe that the police 
officer or firefighter has been using a con- 
trolled substance. The court adopted the 
federal “reasonable suspicion” standard to 
justify this type of search. 

The same court considered the issue of 
drug testing again earlier this year in 
Fowler v. Unemployment Appeals Com- 
mission, 537 So.2d 162 (Fla. Sth DCA 
1989). In Fowler, a sheriff's department 
dispatcher was discharged after refusing 
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to submit to a drug test ordered by the 
sheriff. In his order, the sheriff stated that 
he had reasonable suspicion that Fowler 
had used, or was presently using, an illegal 
substance. Consistent with its holding in 
City of Palm Bay, the Fifth District Court 
of Appeal held that the sheriff could le- 
gally require Fowler to submit to a 
urinalysis test by means of a promulgated 
policy. The court restated its position that 
reasonable suspicion is all that is required. 

The Third District Court of Appeal has 
considered the issue of drug testing in the 
context of collective bargaining agree- 
ment. In City of Miami v. F.O.P., Miami 
Lodge 20, __— So.2d ___, 14 FLW 299 
(Fla. 3d DCA 1989), reh’g granted, the 
court decided whether compulsory drug 
testing of police officers employed by a 
city is a subject of mandatory collective 
bargaining between the city and the union 
which represents the officer. The court 
reasoned that because compulsory drug 
testing is a term and condition of employ- 
ment which settles an aspect of, and 
impacts on, the employment relationship 
and can lead to discipline and discharge, 
it is the subject of mandatory collective 
bargaining. 

One additional Florida case addresses 
the issue of employee drug testing. A sepa- 
rate issue, however, was the basis of the 
court’s decision on appeal. South Florida 
Prestressed v. Pollock, 525 So.2d 963 (Fla. 
Ist DCA 1988), is a workers’ compensa- 
tion appeal contesting the award of wage 
loss benefits. The case illustrates a policy 
adopted by a private employer that makes 
random drug testing a condition of 
employment. 

Note also that Florida recently accepted 
the Drug-Free Workplace Act (Fla. Laws 
Ch. 89-173), which takes effect January 1, 
1990. The act applies only to agencies 
within state government and requires that 
any state agency that seeks to initiate drug 
testing or those agencies with current drug 
testing programs follow the procedures 
outlined in the act. There is no require- 
ment that state agencies initiate drug 
testing if they are not already doing so. 


Summary 

It would appear based on these deci- 
sions that state and local governments are 
now free to impose drug testing require- 
ments on particular classes of employees, 
particularly those involved in either law 
enforcement or a job that may affect the 
public safety and welfare. 

Private employers may attempt to initi- 
ate drug and alcohol testing provided 
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certain criteria are met. For example, if 
the employees know they are going to be 
tested, their expectation of privacy may 
be diminished. If the group to be tested is 
clearly defined, it may meet the Court’s 
requirement that the search is reasonable, 
if the testing is done after a certain event, 
for example, an accident in a factory or 
theft in an office situation and the employ- 
ees know they will be tested if this certain 
triggering event occurs. 

Employee groups may attempt to elimi- 
nate any private employer action by 
making drug testing a subject of collective 
bargaining. The National Labor Relations 
Board is considering the issue of whether 
testing should be a mandatory subject of 
collective bargaining or whether employ- 
ers may unilaterally apply testing without 
bargaining. 

If physical examinations and blood 
and/or urine tests are already a routine 
practice by an employer and already re- 
quired as a condition of employment, 
testing for drugs may be permissible even 
under a collective bargaining agreement, 
notwithstanding the opinion of the general 
counsel of the National Labor Relations 
Board. If the employer uses the testing for 
medical and not disciplinary reasons, it 
may pass muster with the Supreme Court. 
As was noted in the Conrail case, the re- 
ferral of an employee to some type of 
employee assistance program or other 
drug therapy, and allowing the employee 
the opportunity to become rehabilitated 
and return to work following the success- 
ful passing of a drug test, may be suffi- 
cient to allow drug testing to commence 
in the private sector. 

If a collective bargaining agreement ex- 
ists, it must be examined closely to 
determine whether an implied condition 
exists and whether the employer has the 
discretion to begin drug testing. If a pri- 
vate employer seeks to add drug testing 
to a current physical examination, it may 
be permissible if the purpose is to assist, 
rather than discipline, the particular 
employee. 

Obviously the issue is not over. These 
three cases by the Supreme Court have 
focused attention on drug use in the 
workplace. Private lawsuits also may de- 
velop by aggrieved employees who feel 
they are being wrongly discharged or their 
privacy is being invaded due to failure to 
pass an employer-mandated drug test.0 


'The RLA regulates labor relations in the 
airline and railroad industries. 
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nlike the famous wines, the 
Gallo exclusion from the. gen- 
eration skipping tax has a 
limited future—it must be used 
before the end of this year. There is still 
time to plan Gallo transfers properly for 
those clients who can benefit from the 
exclusion. 

The generation skipping transfer (GST) 
tax was first enacted in 1976 to correct 
problems perceived with the then existing 
estate and gift tax systems that taxed only 
asset transfers. Under pre-1976 tax laws, 
a donor could create a trust that benefited 
several generations with only a single 
transfer tax application. To stop this per- 
ceived “abuse,” Ch. 13 of the Internal 
Revenue Code was enacted by the Tax 
Reform Act of 1976 to tax trust property 
when the interest or power in that prop- 
erty shifted from one generation below the 
donor to an even younger generation.! 
The 1976 GST tax also was applied to 
“generation-skipping trust equivalents,” in- 
cluding life estates, remainder interest, 
terms of years, and split interest. Because 
of the way the 1976 GST tax was struc- 
tured, it added significant complexity to 
estate planning for those of even modest 
wealth. 

Congress finally responded to criticisms 
about the 1976 GST tax by repealing it 
retroactively as part of the Tax Reform 
Act of 1986. Unfortunately, it was re- 
placed with a new version of the GST tax 
that is still complex and is broader in 
scope than before. 

Several basic changes occurred in the 
1986 Act.? First, each person now may 
transfer up to $1 million before the GST 
tax applies. With this flat exemption, 
Congress eliminated the pre-existing 
$250,000 grandchild exclusion. The 1986 
Act also eliminated the previous gradu- 
ated. tax rate. Under I.R.C. §2641, the 
applicable tax rate for transfers in excess 
of the $1 million exemption is the highest 
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federal estate tax rate (currently 55 per- 
cent). Another change in the 1986 GST 
tax is the taxation of income distributions. 

The 1976 GST tax applied only to trust 
distributions and trust equivalents. The 
1976 GST tax was designed initially to tax 
the wealth transfer equivalents from one 
otherwise nontaxable interest to the next 
or one power holder to the next. The 1976 
Act taxed the transferor each time control 
of the property changed generational 
hands. The 1986 GST tax changed the en- 
tire concept of the tax. Under the new 
law, the GST tax is imposed on each gen- 
erational level that does not pay estate or 
gift tax, whether or not that generation 
shares any benefit or enjoyment of the 
property. The 1986 Act introduced the 
concept of the “direct skip,” which triggers 
the GST tax whenever property “skips” a 
generation through a transfer to anyone 
two or more generations below the trans- 
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feror—even if the “skipped” generation 
has no interest in the property.? Thus, the 
new GST tax not only includes transfers 
that were subject to tax under the 1976 
Act because benefits are “shared” by bene- 
ficiaries in more than one younger genera- 
tion, but expands its scope to tax a direct 
transfer from a grandparent to a grand- 
child.4 


The Gallo Exclusion 

Although the 1986 Act repealed 
$250,000 grandchild exclusion found in 
the 1976 Act, it did create a special relief 
provision that allows direct transfers to 
grandchildren to escape the GST tax—if 
timely made and within certain dollar 
limitations. This special rule is referred to 
generally as the “Gallo” exclusion.5 Under 
Gallo a grandparent may make direct skip 
transfers to each grandchild of assets up 
to $2 million in value without incurring a 
GST tax or using the $1 million exemp- 
tion. Gallo is only available for transfers 
prior to January 1, 1990, so practitioners 
should contact their clients now to tell 
them that this planning opportunity is 
about to expire. Although Gallo transfers 
are subject to gift tax, the potential GST 
tax savings are significant. 


Transfers to Grandchildren 

For Gallo to apply, the transfer must 
be made to a grandchild of the transferor. 
Although a transferor may split the gift 
with his spouse when the grandchild is a 
lineal descendant of both, the gift may not 
be split if the spouse is not also a grand- 
parent of the transferee.6 Moreover, the 
predeceased child rule does not apply to 
the determination of who is the trans- 
feror’s grandchild. If the transferor’s child 
predeceases the transferor, a great-grand- 
child cannot step-up a generation to take 
as a grandchild under Gallo.” Only “ac- 
tual” grandchildren can qualify for the 
exclusion. 


As discussed, a direct skip is one in 
which the “skipped” generation does not 
have any interest. A direct skip includes 
either an outright transfer or a transfer 
into certain trusts. 

Outright transfers to persons two gen- 
erations below the transferor always 
qualify as direct skips. For property 
placed in trust to qualify as a direct skip, 
however, the trust must benefit only skip 
persons. If individuals in the generation 
directly below the transferor hold any in- 
terest in the trust (principal or income), 
the transfer in trust will not be a direct 
skip. Even if the trust meets this require- 
ment so that transfers to it are considered 
direct skips, TAMRA added a further re- 
quirement to qualify the transfer for 
Gallo:* Neither income nor corpus of the 
trust may be distributed during the grand- 
child’s lifetime to anyone other than that 
grandchild.? Thus, not even another 
grandchild may hold any interest in that 
trust. The entire Gallo trust also must be 
includable in the grandchild’s gross estate 
if he or she dies before the trust termi- 
nates.!0 Congress also added the require- 
ment that all Gallo trust income must be 
distributed to or for the benefit of the 
grandchild at least annually, once that 
grandchild reaches the age of 21.!! This 
requirement is not satisfied by a “Crum- 
mey” power. !2 

As long as the trust meets the require- 
ments stated above, it will qualify for 
Gallo. Under the 1986 Act definition, 
Gallo transfers were not treated as “direct 
skips,” so the property in the trust techni- 
cally had not been subject to tax when 
contributed. Consequently, there was 
some question whether distributions from 
a Gallo trust would be subject to the GST 
tax as a taxable distribution, resulting in 
a second exposure to GST treatment 
when any trust assets or income were dis- 
tributed. As amended by the 1988 Act, 
however, I.R.C. §2653 allows non-GST 
taxable distributions from the trust to the 
grandchild by treating the initial transfer 
as if it were taxable (but only for purposes 
of determining whether later distributions 
are exempt from GST tax). 

Gallo transfers must be made before 
January 1990. There has been no indica- 
tion that this date will be extended. After 
1989, there will be no preferential treat- 
ment for transfers to grandchildren, and 
a grantor’s only protection against the cur- 
rent 55 percent GST tax rate will be the 
standard $1 million exemption. 

Although Gailo will expire at the end 
of 1989, it still may be used into 1990 in 


special circumstances. Disclaimers may be 
used during the first nine months of 1990 
to convert nonqualifying transfers to ones 
that qualify for the Gallo exclusion.!3 As 
long as the grandchild’s retroactive inter- 
est qualifies under the rules stated previ- 
ously, and the disclaiming person has not 
yet received any benefits from the dis- 
claimed property, a 1989 transfer can be 
“amended” to qualify for Gallo through 
the disclaimer. Practitioners should be 
particularly aware of this postmortem 
planning technique when administering 
large intestate estates. 

Admittedly, Gallo primarily benefits do- 
nors with large estates. Gallo exempts the 
first $2 million transferred as a direct skip 
to a grandchild of the transferor from the 
definition of a taxable transfer. The $2 
million exemption applies separately to 
each grandchild. Depending upon the 
number of grandchildren a client has, the 
potential tax savings (at the 55 percent 
GST tax rate) can be significant. Of 
course, wealthy clients may take advan- 
tage of the full Gallo exclusion and 
transfer the entire $2 million to each 
grandchild, but the moderately wealthy 
client can transfer an amount below that 
maximum and enjoy similar tax savings. 

The chart below demonstrates the com- 
parative tax costs of a Gallo direct skip 
gift, a non-Gallo direct skip gift and a 
taxable distribution or taxable termina- 
tion. The examples assume that the 
transferor has made previous gifts of $3 
million, and is in the highest estate and 
gift tax bracket. The examples also ignore 
the surcharge against the unified credit for 
transfers above $10 million.'* Given these 
parameters, the chart illustrates the com- 
parative costs to a transferor who wants 
his grandchildren to receive $2 million net 
of all transfer taxes and (1) waits to make 
the transfer until his death; (2) makes it 
as a lifetime gift after this year; or (3) 
makes it prior to year end to take advan- 
tage of Gallo. 

It should be stressed to all clients that 
the Gallo exclusion can save more than 


55 cents on every dollar they transfer be- 
fore 1990. Although gift tax will be 
incurred currently, that gift tax payment 
can itself provide some estate tax benefits 
by removing the tax dollars from the es- 
tate. Consequently, as long as the grand- 
parent intends to benefit the grandchild 
at some future time and the grandparent 
has disposable assets currently, he should 
consider making Gallo gifts this year. 

Practitioners should consider several 
general planning principles to determine 
the types of assets to transfer. Clients 
should transfer appreciating assets when- 
ever possible, whether these transfers are 
direct or in trust. Gallo applies only to 
direct skips, so the relevant valuation date 
is the date of transfer. After a direct trans- 
fer, the appreciation is attributable only 
to the donee grandchild. If assets are 
transferred into trust, the appreciation can 
be distributed to the beneficiary GST and 
gift tax free, as long as all contributions 
after 1990 are GST exempt. 

GST tax planners also should use ac- 
cepted estate and gift tax valuation 
techniques. For example, transfers of frac- 
tional interests in real estate or minority 
stock interests may warrant significant dis- 
counts.!9 Blockage discounts possibly may 
be taken on some publicly-traded stocks 
when valuing GST transfers.” 

When advising clients about the types 
of Gallo transfers to make, practitioners 
should remember that the client’s goals 
and concerns are the most important con- 
siderations in any tax planning. One of a 
grandparent’s most common concerns is 
that substantial transfers will encourage a 
grandchild to become a spendthrift or in- 
hibit his ability to become financially 
independent. Although the transferor may 
contribute the Gallo assets into trust un- 
der the new 1988 rules, the grandchild 
must be entitled to all of the trust income 
after reaching age 21. If the trust contains 
the maximum Gallo amount, even the an- 
nual income can create a substantial 
disincentive for a 21-year-old to become 
self-sufficient. To avoid these problems, 


(A) 
Amount Recd. 
by Grand- 
children 
1. Taxabie distribution/ $2,000,000 
taxable termination 
2. Direct skip without $2,000,000 
Gallo 
3. Direct skip with Gallo $2,000,000 


(D) 
(B) Total Amt. 
Gift/ (C) Needed for 
Estate Tax GST Tax Transfer 
$5,432,099!5 $2,444,44416 $9,876,543 
$1,705,000!” $1,100,000'8 $4,805,000 
$1,100,000" $ -0- $3,100,000 
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clients should consider gifts of closely-held 
stock or partnership interests, for which 
the amount of income can be more closely 
controlled. The illiquidity of these types 
of assets also may discourage impulsive 
disposal of the property by a grandchild. 
Clients often wish to encourage a 
grandchild’s familial enjoyment and stabil- 
ity. These clients should consider a gift or 
purchase of a primary or vacation home 
for a grandchild. This allows grandparents 
to exert some initial control over the dis- 
position of their wealth and reduces the 
possibility of the asset’s dissipation. 
Practitioners may need to be creative 
when planning Gallo transfers. Due to the 
significant potential savings, each client’s 
situation should be considered independ- 
ently. For example, some circumstances 
may warrant adoption of a client’s chil- 
dren by a subsequent spouse in order to 
qualify for gift splitting and to. double the 
GST tax exempt transfer potential from 
$2 million per grandchild to $4 million per 
grandchild. A different client may be un- 
comfortable with trust documentation 
requirements and prefer a custodial ac- 
count that conforms to the Uniform 
Transfers to Minors Act provisions for 
administrative simplicity.2! A client with 
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charitable inclinations may consider a 
charitable lead transfer for a term of years 
with an outright transfer of the remainder 
interest to a grandchild. 

Most importantly, practitioners should 
stress the potential tax savings available 
under Gallo this year. The same $2 million 
transferred to a grandchild after this year 
can cost a client over $2 million in GST 
tax. With some current planning creativ- 
ity, a client can enjoy significant tax 
savings while benefitting grandchildren ac- 
cording to the client’s wishes.0 


' Staff of Joint Committee on Taxation, 
General Explanation of the Tax Reform Act 
of 1976 (1976). 

2 Acker and Harrington, 444 T.M. AA-2, 
Generation-Skipping Tax: Definitions. 

31.R.C. §2612(c) (1986). For a more thor- 
ough discussion of the 1986 GST, see Acker 
and Harrington, 444 T.M. AA, Generation- 
Skipping Tax: Definitions and Hastings, The 
Generation-Skipping Transfer Tax, Ch. 26, Ko- 
ren, Est. & Pers. Fina. Plg. §26:01, et seq. 

4H.R. Rep. No. 426, 99th Cong., Ist Sess. 
824 (1985). 

5 Although not reflected in any official re- 
ports, the appearance of the grandchild exclu- 
sion in the 1986 Act has been attributed widely 
to the efforts of lobbyists for the famous Gallo 
family. 

6 1.R.C. §§2513 and 2651(a)(2). 
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§2001. 
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BUSINESS LAW 


The Financial Institutions Reform, 


Recovery, and 


Enforcement Act of 1989 


n August 9, President Bush 

signed the omnibus Financial 

Institutions Reform, Recov- 

ery, and Enforcement Act of 
1989! (FIRREA or the Act). Containing 
13 titles over almost 400 pages, FIRREA 
amends more than 40 federal laws and es- 
tablishes many significant new provisions. 
To cover the legislation as a whole, even 
with a broad-brush approach, is not possi- 
ble within the space constraints of this 
article. Therefore, this article will concen- 
trate upon the key provisions that dra- 
matically affect the savings and loan 
industry and those who do business with 
them. 

Most of these provisions are found in 
two titles: Title II, dealing with amend- 
ments to the Federal Deposit Insurance 
Act? and Title III], dealing with amend- 
ments to the Home Owners’ Loan Act? 
and the creation and authority of the Of- 
fice of Thrift Supervision. Even with this 
limited agenda, such discussion will neces- 
sarily be restricted and the ramifications 
and effects of new laws, as well as the 
amendments to old laws, cannot be ade- 
quately treated herein. In-depth analysis 
or discussion of the myriad of provisions 
in FIRREA is left for other articles and 
forums. 

FIRREA is the response of the Bush 
Administration* and the Congress, pri- 
marily, to the problems, well chronicled 
in the media, of the savings and loan in- 
dustry. A listing of the purposes of 
FIRREA, as stated in Title I, shows the 
orientation of this legislation to address- 
ing those problems are: (1) To promote, 
through regulatory reform, a safe and sta- 
ble system of affordable housing finance; 
(2) to improve the supervision of savings 
associations by strengthening capital, ac- 
counting, and other supervisory stan- 
dards; (3) to curtail investments and other 
activities of savings associations that pose 
unacceptable risks to the federal deposit 


Life as savings 
asssociations once 
knew it has been 
dramatically 
changed under 
FIRREA 


by Barry F. Rose 


insurance funds; (4) to promote the inde- 
pendence of the FDIC from the institu- 
tions it insures, by providing an independ- 
ent board of directors, adequate funding, 
_and appropriate powers; (5) to put the 
federal deposit insurance funds on a 
sound financial footing; (6) to establish 
an Office of Thrift Supervision in the De- 
partment of Treasury, under the general 
oversight of the Secretary of the Treasury; 
(7) to establish a new corporation, to be 
known as the Resolution Trust Corpora- 
tion, to contain, manage, and resolve 
failed savings associations; (8) to provide 
funds from public and private sources to 
deal expeditiously with failed depository 
institutions; (9) to strengthen the enforce- 
ment powers of federal regulators of 
depository institutions; and (10) to 
strengthen the civil sanctions and criminal 
penalties for defrauding or otherwise dam- 
aging depository institutions and their 
depositors. 
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Amendments to the Federal 
Deposit Insurance Act 

Title II of FIRREA generally amends 
the Federal Deposit Insurance Act (the in- 
surance Act) to grant the FDIC the duty 
of insuring deposits of savings associa- 
tions’ as well as banks and significantly 
revises the powers of savings and loan as- 
sociations. The board of directors of the 
FDIC is increased from three members to 
five, including the comptroller of the cur- 
rency, and adds the new director of the 
Office of Thrift Supervision (OTS) and 
one additional appointed member. 

General Amendments to Include Sav- 
ings Associations Within the Scope of the 
Insurance Act. Except for certain specific 
provisions, the insurance act is amended 
to substitute the term “insured depository 
institution” for each use of the term “in- 
sured bank.” Two separate funds are 
established under the management of the 
FDIC: the Bank Insurance Fund’ (BIF) 
and the Savings Association Insurance 
Fund® (SAIF). Commingling of the BIF 
and SAIF funds is prohibited,? and new 
assessment rates! are established effective 
January 1, 1990. 

Conversions Between Funds.''! Gener- 
ally, conversions between the BIF and the 
SAIF are prohibited during the five years 
following enactment of FIRREA. A con- 
version includes a change of status from a 
SAIF member to a BIF member, or vice 
versa, the merger or consolidation of a 
BIF member with a SAIF member, and 
assumption of any liability or transfer of 
any asset. Any conversion transaction 
must have the prior approval of the 
FDIC. The FDIC may approve conver- 
sions as part of an acquisition of an 
institution in default under certain condi- 
tions. The FDIC may also approve a 
conversion in which no more than 35 per- 
cent of the lesser of (i) a depository 
institution’s deposits on May 1, 1989, plus 
net interest credited to the date of conver- 


q 
q 
q 
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sion or (ii) total deposits of the institution 
on the date of conversion. !2 

Conversion transactions are, however, 
subject to both entrance and exit fees to 
the insurance funds.'3 Specific provision 
is made that the restrictions on conver- 
sions between insurance funds shall not 
be construed as prohibiting any savings 
association which is a SAIF member from 
converting to a bank charter during the 
moratorium period if the resulting bank 
remains a SAIF member. 

Activities of Savings Associations. 
From January 1, 1990, a state-chartered 
savings association is prohibited from en- 
gaging as principal in any type of activity, 
or in an amount for a permitted activity, 
that is not permissible for a federal savings 
association unless (i) the FDIC has deter- 
mined that such activity would not pose a 
significant risk to the affected insurance 
fund and (ii) the state-chartered savings 
association is, and continues to remain, in 
compliance with its fully phased-in capital 
standards.'4 When an activity is permissi- 
ble for a Federal savings association, a 
state savings association may engage as a 
principal in an amount greater than a fed- 
eral association (if it has corporate author- 
ity to do so) if the FDIC has not deter- 
mined that engaging in that amount poses 
any significant risk to the affected: insur- 
ance fund and the state savings associa- 
tion is, and continues to be, in compliance 
with its fully phased-in capital standards. !5 

In addition to the general rule stated 
above, no state savings association is per- 
mitted to directly acquire or retain any 
equity investment of a type or in an 
amount not permissible for a federal sav- 
ings association, with certain exceptions 
for acquiring or retaining an investment 
in shares in one or more service corpora- 
tions.'6 Equity investments held by state 
savings associations which are no longer 
permissible must be divested as quickly as 
can prudently be done, but in no case later 
than July 1, 1994.!7 

Noninvestment Grade Corporate Secu- 
rities. Upon the effective date of the Act, 
no savings association may, directly or 
through a subsidiary, acquire or retain any 
corporate debt security that is not of in- 
vestment grade.'® Divestments are to be 
required by the FDIC as quickly as can 
be prudently done, and in any event no 
later than July 1, 1994.!9 An exception is 
provided with respect to corporate debt 
not of investment grade which is acquired 
and retained by any qualified affiliate” of 
a savings association. Further, provision 
is made for any insured savings associa- 


tion holding such corporate debt on the 
date of enactment to obtain a qualified 
note in exchange for the transfer of such 
security to certain affiliates under certain 
conditions.”! 


The Home Loan Act 

Title III of FIRREA abolishes the Fed- 
eral Home Loan Bank Board (FHLBB) 
and the position of chairman of the 
FHLBB effective 60 days after enactment. 
Upon enactment, a new Office of Thrift 
Supervision was created as an office of the 
Department of the Treasury, under the 
general oversight of the Secretary of the 
Treasury. The director? of the Office of 
Thrift Supervision is designated as the 
chief regulator of all savings associations, 
whether state or federally chartered.”3 

Federal Savings Associations. The di- 
rector of OTS is designated as the charter- 
ing authority for federal savings associa- 
tions. Specific lending and investment 
authorities are granted to federal associa- 
tions with the stated intent of providing 
credit for housing in a safe and sound 
manner.”4 

Capital Standards.2> The Director of 
OTS is directed to promulgate regulations 
which maintain uniform capital standards 


for all federally insured savings associa- 
tions. These standards are required to 
contain (i) a leverage limit, (ii) a tangible 
capital requirement, and (iii) a risk-based 
capital requirement. These capital stan- 
dards are further mandated to be no less 
stringent than the capital standards estab- 
lished for national banks.”6 Final regula- 
tions are required to be promulgated 90 
days after enactment of FIRREA and 
must become effective not later than 120 
days after the date of enactment. 

The leverage limit will require savings 
associations to maintain a core capital to 
assets ratio of not less than three percent, 
and not less than 1.5 percent of a savings 
association’s total assets must be main- 
tained as tangible capital.?’ 

Qualifying supervisory goodwill will be 
permitted to be included in core capital 
by eligible savings associations”® with the 
approval of the director. However, such 
goodwill must be amortized over a four- 
year period and thereafter is not allowed 
in the computation of core capital. Pur- 
chased mortgage servicing rights are 
permitted to be included in the 1.5 percent 
tangible capital requirement to the extent 
of 90 percent of the fair market value, and 
further to the extent that such is permitted 
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by the FDIC for state nonmember banks 
and national banks. Investments in sub- 
sidiaries not engaged in permissible activi- 
ties for a national bank must be deducted 
from the savings association’s capital. 

The director of OTS may, prior to 
January 1, 1991, restrict the asset growth 
of any savings association not in compli- 
ance with capital standards and must 
require, beginning 60 days after enactment 
of final capital standards, any savings as- 
sociation which fails to maintain mini- 
mum capital levels, to submit and adhere 
to a business plan for increasing capital. 
On or after January 1, 1991, the director 
of OTS must prohibit asset growth by a 
savings association not in compliance with 
capital standards and require the savings 
association to comply with a capital 
directive. 

Prior to January 1, 1991, the director 
of OTS may make exceptions to the capi- 
tal standards for eligible savings associa- 
tions upon application if the following are 
met: (i) No significant risk is posed to the 
insurance fund; (ii) management is compe- 
tent; (iii) the association is in substantial 
compliance with all applicable statutes, 
regulations and orders; and (iv) the asso- 
ciation has not engaged in insider trading, 
speculative practices or other activities 
which would endanger the institution’s 
safety and soundness. Such application 
for exemption must be accompanied by a 
business plan meeting certain require- 
ments.2? Any institution not meeting its 
capital standards by December 31, 1990, 
and which has not applied for and re- 
ceived an exemption, must be placed 
under a capital directive. 

Limits on Loans to One Borrower. Gen- 
erally, savings associations are subject to 
the same limits on loans to one borrower 
as are applicable to national banks.*° Any 
savings association, however, may make a 
loan to one borrower, for any reason, up 
to $500,000. A further exemption, upon 
application and approval of the director 
of OTS, is available for loans to one bor- 
rower to develop residential housing units, 
not to exceed the lesser of $30 million or 
30 percent of the savings association’s un- 
impaired capital and surplus if certain 
other requirements are met.>! The director 
of OTS is authorized to make more strin- 
gent restrictions on a savings association’s 
loans to one borrower if the director de- 
termines that such restrictions are 


In the author’s opinion, this single pro- 
vision, coupled with the new capital 
standards, will have a severe impact upon 


both savings associations and their bor- 
rowers. Prior to FIRREA, a savings 
association could make a loan secured by 
real property to the extent of the lesser of 
10 percent of its withdrawable accounts 
or 100 percent of its regulatory capital.32 
Many commercial real estate loans were 
made which now far exceed the new 
loans-to-one-borrower limit. Absent a le- 
gal commitment to renew these loans, 
most of which are short-term and, while 
contemplating renewal absent a change in 
circumstances, do not contain legal com- 
mitments to renew, would not be renew- 
able under the comptroller’s regulations. 
Query where these borrowers will turn for 
renewal of these loans. 


Conclusion 

This article has not addressed many 
other key provisions affecting savings as- 
sociations such as the qualified thrift 
lender test, affiliate transactions under 
Sections 23A and 23B of the Federal Re- 
serve Act, change of control provisions 
under the Bank Change in Control Act 
and others. It will be months before all 
implementing regulations are adopted, 
and the sense of this legislation begins to 
clear. Needless to say, life as savings asso- 
ciations once knew it has dramatically 
changed.0 


' Pub. L. No. 101-73, 103 Stat. 183. 

2 Act of June 16, 1933, c. 89 (recodified by 
Act of September 21, 1950, c. 967), as amended. 
Found at Title 12 U.S.C., § 1811 et seq. 

3 Act of June 13, 1933, c. 64, as amended. 
Found at Title 12 U.S.C. § 1461 et seq. 

4The Treasury Department submitted a 
bill to Congress on February 22, 1989. It was 
introduced in the Senate as S. 413 and eventu- 
ally in the House as H.R. 1278. 

5 Title IV of FIRREA, on the date of en- 
actment, abolished the Federal Savings and 
Loan Insurance Corporation. §401(a)(1). All 
regulations and orders of the FSLIC or the 
Federal Home Loan Bank Board which were 
in effect and related to the provision, rates, or 
cancellation of insurance of accounts, or the 
administration of the insurance fund of the 
FSLIC remain in effect and are enforceable by 
the FDIC unless determined otherwise in joint 
consultation with the director of the Office of 
Thrift Supervision. Within 60 days of enact- 
ment, the chairman of the FDIC and director 
of the Thrift Supervision are to identify jointly 
such regulations and orders and publish notice 
of such identification in the Federal Register. 

‘Insured depository institution is defined 
in the Act as any bank or savings association 
the deposits of which are insured by the 
[FDIC]. §204(c). Savings association is defined 
as any federal savings association, any state 
savings association, and any corporation (other 
than a bank) which the board of directors of 
the FDIC and the director of the Office of 
Thrift Supervision jointly determine to be oper- 
ating in substantially the same manner as a 
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savings association. §204(b). 

7 The BIF is a new name for the Permanent 
Insurance Fund, the formal name of the insur- 
ance fund commonly referred to as FDIC 
insurance. § 211. All banks and savings banks 
insured by such fund on the date of enactment 
automatically became members of BIF. 

8 The SAIF is a new fund established to 
insure those financial institutions previously in- 
sured by the fund commonly referred to as 
FSLIC insurance. On the date of enactment, 
institutions insured by FSLIC automatically 
became members of SAIF. 

9§211. 

10 Not surprisingly, SAIF members will pay 
significantly higher rates than BIF members. § 
208 of the Act provides that BIF members will 
pay 0.12 percent of insured deposits for the 
1990 calendar year and 0.15 percent beginning 
January 1, 1991 and thereafter. SAIF members 
will pay their current rate, 0.208 percent of in- 
sured deposits, until December 31, 1990, 0.23 
percent for 1991 through 1993, 0.18 percent for 
1994 through 1997, and 0.15 percent from 
January 1, 1998, and thereafter. The FDIC 
may, depending upon the reserve ratio of either 
fund, assess the members of that fund up to a 
maximum of 0.325 percent of insured deposits 
with an annual increase in rates not to exceed 
0.075 percent in any one year. Provision is 
made for the FDIC to assess lower rates for the 
BIF on the earlier of January 1, 1995, or Janu- 
ary | of any year in which the BIF is expected 
to attain the mandated reserve ratio. A similar 
provision is made for the SAIF, except that 
such lower assessments may not be imple- 
mented until January 1, 1995. The significance 
of the disparity in assessment rates is illus- 
trated: A depository institution with $100 
million of insured deposits, in calendar year 
1991, would pay the BIF $150,000; the same 
size depository would pay the SAIF $230,000. 

11 §206. 

'2 It appears that this provision is primarily 
to facilitate branch sales between BIF and 
SAIF members without running afoul of the 
moratorium. 

'3 §206 provides that the assessment of exit 
and entrance fees will be determined jointly by 
the FDIC and the Secretary of the Treasury for 
conversions prior to January 1, 1997, and that 
such fees will be determined solely by the FDIC 
beginning on such date. 

14 §222. Under F.S. Ch. 665, Florida-char- 
tered savings associations are generally granted 
greater authority in both types of activity and 
as to amount of investment in such activity 
than federal savings associations. The wording 
of the provision in §222 of the Act appears to 
require an affirmative adoption by the FDIC, 
by regulation or order, that any activity not 
permitted to a federal savings association does 
not pose a risk to the (in the case of all Florida- 
chartered savings associations) SAIF. There- 
fore, absent such FDIC regulation or order, 
such activities heretofore permissible for Flor- 
ida-chartered associations will be impermissible 
from January 1, 1990. 

'S This provision takes the opposite ap- 
proach to the determination that a particular 
type of activity not permissible for a federal 
savings association must be affirmatively ap- 
proved by the FDIC. In this case, no action by 
the FDIC would appear to denote approval. 

'6 This prohibition applies to equity invest- 


necessary. 
: 


ments in real estate, investments in equity 
securities, and any other equity investment. 
Conference Report at p. 403. This is a signifi- 
cant restriction on the powers of Florida- 
chartered saving associations. F.S. §665.0701 
permits Florida-chartered associations to invest 
up to 20 percent of total assets in stock, obliga- 
tions, or other securities of service corpora- 
tions, or other corporations or entities. Further, 
Florida-chartered associations have authority 
for equity investments in real estate up to the 
lesser of 10 percent of assets or its net worth. 
Note, however, that Florida-chartered savings 
associations have been subject to the FHLBB’s 
equity risk regulation (12 C.F.R. 563.9-8) which 
substantially restricted these activities. 

'7 During the divestment period, with re- 
spect to any equity investments held by any 
savings association on May 1, 1989, such sav- 
ings associations will not be deemed to be in 
violation of the equity investment prohibition 
while retaining such investment if it complies 
with any requirement established by the FDIC 
for divesting such investments. 

'8 These are so-called “junk” bonds, the ma- 
jority of which are not rated rather than rated 
with grades below the top four categories. The 
Act defines investment grade as any corporate 
debt security that, when acquired, was rated in 
one of the four highest rating categories by at 
least one nationally recognized statistical rating 
organization. 

19 As in the case of equity investments, a 
savings association is not deemed not to be in 
compliance during the divestment period so 
long as it complies with any applicable require- 
ment established by the FDIC for divesting 
such securities. 

20 A qualified affiliate is defined in the Act 
as (i) in the case of a stock association, an 
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affiliate other than a subsidiary, or (ii) in the 
case of a mutual association, a subsidiary other 
than an insured depository institution as long 
as all of the savings association’s investments 
in, and extensions of credit to, the subsidiary 
are deducted from the savings association’s 
capital. 

2! A qualified note must meet certain specific 
requirements which are set forth in Sec. 
28(d)(3) of the FDIA as amended by FIRREA. 
The conditions of transfer are set forth in Sec. 
28(d)(2) of the FDIA as amended by FIRREA. 

222. 


§222. 

2 As with the chairman of the FDIC, spe- 
cific provision was made for the existing 
chairman of the FHLBB, M. Danny Wall, to 
automatically become director of OTS. H.R. 
1278 originally provided that such position 
would be subject to reappointment by the 
President and confirmation by the Senate. Due 
to the controversy surrounding the incumbent, 
this was vigorously opposed by the Senate and 
the Administration. 

23 H.R. 1278 provided that the FDIC would 
be the primary federal regulator for state- 
chartered savings associations. The FDIC is the 
primary federal regulator for state nonmember 
banks (not members of the Federal Reserve 
System) and has primary examination author- 
ity over these state banks in conjunction with 
the appropriate State regulator. S. 143 pro- 
vided, as did the Administration proposal, that 
the OTS be the primary federal regulator for 
state-chartered savings associations. 

24 Sec. 5 of the Home Owners’ Loan Act, as 
amended by FIRREA, sets forth the powers of 
federal savings associations. 

25 Sec. 5(t) of the Home Owners’ Loan Act 
as amended by FIRREA, §301. 

26 A certain anomaly exists here in that Con- 
gress mandated capital standards which uses 
terminology which exists only in a risk-based 
capital rule promulgated by the Comptroller 
of the Currency which does not take effect until 
December 31, 1990. 

27 Tangible capital is defined as core capital 
minus any intangible assets as defined by the 
Comptroller of the Currency for national 
banks. Core capital is defined as core capital 
as defined by the Comptroller for national 
banks, less any unidentifiable intangible assets, 
plus any purchased mortgage servicing rights 
excluded from the Comptroller’s definition of 


capital but included in calculating the core 
capital of savings associations. The Comptrol- 
ler’s definition of core capital, in the regulation 
on risk-based capital to take effect on Decem- 
ber 31, 1990 is defined as Tier 1 capital: (i) 
common stockholder’s equity; (ii) noncumula- 
tive perpetual preferred stock and related 
surplus; and (iii) minority interests in the equity 
accounts of consolidated subsidiaries. 

28 Eligible savings associations are those the 
director of OTS determines that: (i) The savings 
association’s management is competent; (ii) the 
savings association is in substantial compliance 
with all applicable statutes, regulations, orders, 
and supervisory agreements and directives; and 
(iii) the savings association’s management has 
not engaged in insider dealing, speculative prac- 
tices, or any other activities that have jeopard- 
ized the association’s safety and soundness or 
contributed to impairing the asscciation’s capi- 
tal. §301, amending §5(t)(3)(B) of the Home 
Owners’ Loan Act. 

29 The plan must (i) address the savings asso- 
ciation’s need for increased capital; (ii) describe 
the manner in which the savings association 
will increase its capital so as to achieve compli- 
ance with capital standards; (iii) specify the 
types and levels of activities in which the sav- 
ings association will engage; (iv) require any 
increase in assets to be accompanied by an in- 
crease in tangible capital not less in percentage 
amount than the leverage limit then applicable; 
(v) require any increase in assets to be accom- 
panied by an increase in capital not less in 
percentage amount than required under the 
risk-based capital standard then applicable; and 
(vi) be acceptable to the Director. 

3 Sec. 5200, Revised Statutes, and 12 C.F.R. 
Part 32. 

3! The purchase price of each single-family 
dwelling unit does not exceed $500,000; the sav- 
ings association is and continues to be in 
compliance with the fully phased-in capital 
standards; the director, by order, permits the 
savings association to avail itself of the higher 
limit; loans made under this provision to all 
borrowers do not, in the aggregate, exceed 150 
percent of ihe association’s unimpaired capital 
and surplus; and such loans comply with all 
applicable loan-to-value requirements 
(FIRREA does not establish any loan-to-value 
requirements). 

22 12 C.F.R. 563.9-3. 
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FAMILY LAW 


The Florida General Master System 
in the Family Law Arena: 
“Godzillas Unleashed”? 


hirty-five years ago, the Florida 
Supreme Court affirmed its con- 
fidence in the general master 
system in Slatcoff v. Dezen, 74 
So.2d 59, 63 (Fla. 1954).! The court found 
little difficulty in concluding that masters 
may be appointed by the courts even 
though the Florida Constitution provided 
no affirmative authorization for their use.2 

In 1971, the court amended Rule 1.490 
of the Rules of Civil Procedure in order 
to provide specific authority for the use 
of masters in judicial proceedings.> Today, 
general masters are used for a variety of 
functions and services. The foremost is to 
provide quick access to the courts and re- 
lieve docket congestion. For example, 
masters are used in hearing matters relat- 
ing to temporary relief, dissolution, 
alimony, and primary residence. As a re- 
sult, masters are vested with considerable 
authority. 

Recently, the Florida Supreme Court 
expanded the use of masters in support 
enforcement matters by enacting Rule 
1.491 of the Rules of Civil Procedure.‘ 
This rule creates a support enforcement 
hearing officer and applies to proceedings 
involving the establishment, enforcement, 
or modification of child support.) The rule 
is only effective when specifically invoked 
by administrative order of the chief justice 
for use in a particular county or circuit.® 
The chief judge of the circuit then ap- 
points those hearing officers that are 
necessary to carry out the mandates of the 
rule.’ Since masters are paid through the 
county budget and not the state, some cir- 
cuits designate the general masters in their 
circuits as support enforcement officers.® 

Because masters are county employees 
and not judicial officers, serious concerns 
are voiced over the authority they wield. 
On one hand, Rule 1.490 prohibits any 
action by the master absent a referral from 
the court. On the other hand, a master 
designated as a Rule 1.491 hearing officer 


The use of general 
masters is an 
expedient method 
to resolve issues 
before trial which 
will benefit the 
client in cost and 
time 


by Stephen G. De Nigris 


needs no referral and can conduct a fact- 
finding hearing once a motion to estab- 
lish, enforce, or modify an order of child 
support is filed. Reconciling the conflict 
may be difficult. This article concludes, 
however, that the use of general masters 
is an expedient method to resolve issues 
before trial which benefits the client in 
both costs and time. 


Access to the Courts 

Florida’s Constitution provides, “The 
courts shall be open to every person for 
redress of any injury, and justice shall be 
administered without sale, denial or de- 
lay.” 9 This provision guarantees Floridians 
rights so basic, so assumed and taken for 
granted, as not to require expression 
within our state constitution.!© The courts 
continue to be mindful of this provision 
as it pertains to the general master, and 
remind us that the judicial power is not 
delegable and cannot be abdicated in 
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whole or in part by the courts.!! 

The practitioner needs to understand 
the source of the master’s authority in or- 
der to use the general master system to the 
client’s advantage. Rule 1.490(c) requires 
that a matter must be referred by the 
court. A reference is made for the conven- 
ience of the court, and it is within the 
discretion of the judge whether a matter 
will be referred to the master.!2 If a refer- 
ence is made, it is referred upon a motion 
of referral. The order of referral must be 
specific enough to place the parties on no- 
tice of the matters referred. Once the trial 
court decides to appoint the master to 
hear testimony and made findings of fact, 
it loses the prerogative of substituting its 
judgment for that of the master’s.!3 

The rule also prohibits referral without 
the consent of the parties. This ensures 
that a litigant is not deprived of his consti- 
tutional privilege of presenting his cause 
to a trial judge without his express or im- 
plied consent.'4 If referral is granted, the 
court enters an order referring the matter 
to the master for the purpose of making 
findings of fact thereon and reporting the 
same to the court. In some circuits, the 
order of referral is to a specific general 
master. In others, it is referred to the gen- 
eral master’s office and the master is 
chosen by a blind rotation process. This 
order of referral may be objected to if it 
was entered without the consent of both 


parties. !5 


Consent and Objections 

Objections to a referral should not be 
delayed. Slatcoff teaches us that the lack 
of an objection or consent constitutes a 
tacit or express waiver.'© Moreover, the 
order of referral in some circuits provides 
that consent will be implied if a timely 
objection is not made. However, the Third 
District Court of Appeal has concluded 
that mere acquiescence is not sufficient 
evidence of consent. 
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In Bathurst v. Turner, 533 So.2d 939 
(Fla. 3d DCA 1988), the trial court on its 
own motion referred the matter to the 
general master. The order provided that 
either of the parties must file objections 
to the referral within five days of the re- 
ceipt of the order. The petitioner filed her 
objections to the referral after five days 
had lapsed and two days before the mas- 
ter’s hearing. The master subsequently 
overruled the petitioner’s objections at the 
time of the hearing, and the circuit court 
later denied a formal motion to remit. The 
petitioner thereafter sought a writ of man- 
damus in the district court of appeal to 
compel the circuit court to hear her mo- 
tion. The Third DCA reversed the circuit 
court concluding that consent did not oc- 
cur. The court explained that consent 
connotes and requires an affirmative vol- 
untary agreement and that a timely 
objection could come at any time before 
the hearing commences. The court noted 
that waiver could occur if the objecting 
party voluntarily participates in the pro- 
ceeding before the master. This suggests 
that a motion filed before the master other 
than an objection to the referral may be 
voluntary participation sufficient to con- 
stitute waiver. 


Notice and Hearing 

A hearing may be set by either party if 
no objections are made to the referral.!” 
Hearings before the master must be held 
in the county in which the action is pend- 
ing. Rule 1.490(d) allows the court, 
however, to set the hearing at any place 
within or without the state to meet the 
convenience of the witnesses or the par- 
ties. Rule 1.490(f) requires that all hear- 
ings take place in the courthouse of the 
county in which the action is pending un- 
less otherwise ordered by the court. The 
master must then assign a time and place 
as soon as reasonably possible after the 
reference is made and give notice to each 
party. If a party fails to appear, the master 
may proceed ex parte or may adjourn the 
proceeding to a future day. 

At the hearing, the master has the 
authority to examine parties on oath upon 
all matters contained in the reference and 
to require the production of all books, pa- 
pers, writings, vouchers and other docu- 
ments applicable to it. The master can also 
examine all witnesses produced by the 
parties before him. As a judicial proceed- 
ing, the rules of evidence apply as well as 
the rules of civil procedure. All grounds 
for disqualification of a judge apply 
equally to the master. Masters also are 


bound by the Code of Judicial Conduct. 
Finally, the rule requires that the master 
take down in writing evidence presented 
at the hearing. 


The Report 

If the general master reports upon a 
matter not referred, the court must regard 
the unauthorized consideration a nullity. 
In Sniffen v. Sniffen, 382 So.2d 823 (Fla. 
4th DCA 1980), the trial court filed an 
order of referral to the general master. 
The referral directed the master to hear 
the matter, as well as any related matter. 
In determining the matter, the master un- 
dertook an interpretation of the order of 
dissolution. The trial court subsequently 
adopted the master’s recommendations. 
The district court of appeal reversed the 
trial court concluding that the master 
should not have undertaken an interpreta- 
tion of the court order since this matter 
was not referred to him for determination 
by the court. 

Rule 1.490(h) requires that parties may 
file exceptions to the master’s report 
within 10 days from the time it is served 
on them. The basis for exceptions are (1) 
findings in the report are not supported 
by the evidence; (2) the general master has 
misconceived the legal effect of the evi- 
dence; (3) the findings or recommenda- 
tions go beyond the matters referred; (4) 
the findings are clearly erroneous; (5) the 
administrative order does not authorize 
the master to hear the matter; or (6) the 
court erred in delegating its judicial 
authority to the master.'* In addition, the 
trial court cannot consider factual matters 
not presented to the master.!9 If no excep- 
tions are filed, the court may take appro- 
priate action on the report. Generally, this 
requirement is strictly construed. But 
courts have allowed relief even though ex- 
ceptions were not filed. 

In Berkheimer v. Berkheimer, 466 So.2d 
1219 (Fla. 4th DCA 1985), the Fourth 
District Court of Appeal held that the 
provisions of Rule 1.490(h) are mandatory 
and must be followed scrupulously. Con- 
versely, in Woolfson v. Rose, 448 So.2d 
1176 (Fla. 3d DCA 1984), the Third Dis- 
trict Court of Appeal affirmed the trial 
court’s ruling that even though a party 
fails to file exceptions to the master’s. re- 
port, this in itself does not preclude the 
trial court from according a party such 
relief as the court deems appropriate.” 

Once exceptions are filed to the master’s 
report, the referring court must conduct a 
hearing and rule on the exceptions.?! The 
objecting party must provide a trial record 
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containing every phase of the master’s 
proceedings that must necessarily be con- 
sidered to find prejudicial error. In Ben- 
Hain v. Tacher, 418 So.2d 1107 (Fla. 3d 
DCA 1982), the court concluded that the 
trial court was obligated to accept the 
master’s findings when the appellant fails 
to provide the trial court with a complete 
transcript of the proceedings before the 
master. 

Furthermore, no interim measures 
based on the master’s report can be im- 
posed by the court once exceptions have 
been filed. In Monyek v. Monyek, 453 
So.2d 504 (Fla. 3d DCA 1984), the ap- 
peals court reversed a final judgment 
which had been entered on a master’s re- 
port prior to a hearing on timely-filed 
exceptions, holding that even temporary 
measures implementing the master’s re- 
port are impermissible once exceptions 
have been filed. 


Trial Court's Function 

While it is the duty of the court to ex- 

amine the evidence carefully, review is best 
described as limited. The appellate courts 
consistently hold that the trial judge’s 
function in reviewing the master’s recom- 
mendations is essentially the same as those 
of the district court of appeal.22 The mas- 
ter’s recommendations, consequently, 
cannot be discarded unless it is shown that 
they are not supported by competent evi- 
dence,?3 or are clearly erroneous.%4 For 
example, a master’s findings of fact would 
be clearly erroneous if the record fails to 
contain both competent and substantial 
evidence in support of the recommenda- 
tion.25 On the other hand, the courts hold 
that there is a significant distinction be- 
tween the master’s findings of fact and 
conclusions of law.26 Accordingly: 
The master’s conclusions of law are not binding 
upon the judge when under a different interpre- 
tation of the facts, the court may reach a 
contrary conclusion supported by established 
principles of law which in the exercise of his 
judicial discretion produces a more equitable 
solution to the issues posed for decision.”” 

The master’s findings should not be dis- 
carded simply because of an opinion by 
the court at variance with that of the mas- 
ter.28 The master’s recommendations, as a. 
result, carry substantial weight as findings 
of fact and for the purposes of the court’s 
review and order.2? Unfortunately, a ma- 
jor disadvantage at this point in the 
process is that courts have adopted a “rub- 
ber stamp” attitude in order to move their 
docket. The procedural and due process 
safeguard of having the litigant’s case re- 
viewed by a sitting judge is significant 


t 


since the master’s findings carry the 
“weight of a jury verdict.*° 


Rule 1.491: Godzilla 
Unleashed? 

Some critics may charge that the master 
is now, in effect, Godzilla unleashed.*! 
This argument has support with the enact- 
ment of Rule 1.491. In addition to the 
powers of a general master, a support 
hearing officer has the power to accept an 
acknowledgment of paternity and sup- 
port liability and stipulated agreements 
setting the amount of support to be 
paid.>2 Masters designated as hearing offi- 
cers no longer require a referral from the 
court when hearing matters concerning 
the establishment, enforcement or modifi- 
cation of support. The committee notes 
to the rule state that the expedited process 
applies only to Title IV-D cases. But the 
committee recognized that hearing officers 
could provide a useful case flow in non- 
Title IV-D cases. In fact, it was specifically 
contemplated that a circuit could make 
application to the chief justice for an ex- 
pansion of the scope of the rule upon a 
showing of necessity and good cause. The 
17th Judicial Circuit’s administrative or- 
der expands the use of general masters in 
just this manner. Court referral is not re- 
quired in non-Title IV-D cases. Therefore, 
parties cannot object to the referral.%3 
Thus, the stage for conflict is now appar- 
ent. 

First, 42 U.S.C. §666(a)(2)(a) compels 
each state to have in effect an expedited 
procedure under the state judicial system 
or administrative process for obtaining 
and enforcing support orders. The Florida 
Legislature responded to the congres- 
sional directive and instructed the Florida 
Supreme Court to enact appropriate court 
rules to implement this mandate.*4 This 
led to the enactment of Fla. R. Civ. P. 
1.491.35 

Second, Rule 1.491(f) provides that 
upon receipt of a recommended order, the 
court shall review the order and promptly 
enter it unless good cause appears to 
amend it or conduct further proceedings. 
Therefore, no exceptions are filed. Any 
party affected by the order may move to 
vacate the order within 10 days from entry 
or move to modify it at a later date. Argu- 
ably, this violates the constitutional 
guarantee of access to the courts under 
Art. I., §21 and unleashes the power of the 
master. Consequently, the interplay be- 
tween an act of Congress, the Florida 
Constitution, a rule of civil procedure, and 
an administrative order can wreak havoc 
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on the unsuspecting practitioner. Oppo- 
nents would argue that Rule 1.491 stands 
the law concerning general masters on its 
head.36 On the contrary, the Fourth Dis- 
trict Court of Appeal recently showed its 
willingness to keep Rule 1.491 on a tight 
leash. 

In Oliveri v. Oliveri, 541 So.2d 174 (Fla. 
4th DCA 1989), a motion for temporary 
relief was automatically referred to a hear- 
ing officer pursuant to Rule 1.491. During 
the hearing, the officer also determined 
issues of temporary alimony and attor- 
ney’s fees. The trial court issued an order 
based on the hearing officer’s findings. 
The court of appeal reversed the alimony 
and fee award. The court concluded that 
the hearing officer’s authority was limited 
to issues of child support and that the 
other awards could not be upheld without 
consent of referral under Rule 1.490(c). 
But despite the criticism, the system is vi- 
able, and if properly used can be invalu- 
able to the practitioner in terms of time, 
costs and client satisfaction. 


Considerations 

The practitioner needs to consider a 
number of factors before resorting to the 
use of the master. First, the type of relief 
sought is a significant factor. Delay is built 
into the system. It would be impractical 
to use the master in a ne exeat proceeding 
since the inherent delay in the master 
process defeats the purpose of the writ.37 
For example, a hearing is generally no- 
ticed weeks in advance, yet objections to 
the referral are not heard until the time 
of the hearing. On the other hand, use of 
the master’s services may be desirable in a 
temporary relief proceeding when the im- 
mediate entry of an order is not a crucial 
factor. Additionally, the practitioner must 
know under what rule they are operating. 
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A Rule 1.490 proceeding does not allow 
referral without consent and provides ac- 
cess to the court. Rule 1.491 requires no 
consent, and bars access to the court until 
the report is issued unless the circuit has 
not adopted the non-Title IV-D expan- 
sion. In that event Rule 1.490 applies. 

Second, lawyers should be familiar with 
the qualifications of the masters and 
judges in their circuit in order to deter- 
mine whether referral under 1.490 is in the 
client’s best interest. The rule allows the 
practitioner the opportunity to forum 
shop between the assigned judge and the 
general master. In those circuits in which 
masters are assigned to certain judges, the 
determination is somewhat easier. 

Third, the time required for presenta- 
tion is also a factor to consider. Generally, 
the master may have greater hearing time 
available. The more time available to ar- 
gue the merits, the more likely the practi- 
tioner will be able to adequately present 
all the facts and the law. 

Finally, lawyers should be conversant 
with the rules pertaining to masters. Time- 
liness in objecting to referrals and filing 
exceptions is crucial. The result can be an 
expedited resolution of the client’s prob- 
lem with greater confidence in the profes- 
sion and the court system in general. 


Conclusion 

The general master is here to stay, as a 
result of overburdened courts. While Rule 
1.490 protects constitutional safeguards, 
Rule 1.491 allows unrestrained power. As 
a result, due process has been placed by 
the wayside in order to move cases 
along.*® Nonetheless, the master system 
provides a feasible alternative for resolv- 
ing disputes quickly and economically. It 
is unlikely that Rule 1.491 will be found 
unconstitutional. Thus, feasibility can be 
maintained only if the courts are willing 
to review the master’s actions in order to 
address due process concerns. 0 


' “We conclude that special masters may 
be appointed to serve in a ministerial capacity 
to perform a particular service if the chancellor 
in his discretion decides that such action is nec- 
essary...” 

2 Slatcoff, 74 So.2d at 62. “The value of the 
services of masters...to the expeditious and 
economical functioning of the...courts is 
obvious. . . .” 

3In re Florida Rules of Civil Procedure, 
253 So.2d 404 (Fla. 1971). 

4In re Florida Rules of Civil Procedure, 
$21 So.2d 118 (Fla. 1988). The court adopted 
the rule on Feb. 25, 1988, effective March 1, 
1988. The court enacted the rule after Congress 
amended Title IV of the Social Security Act. 
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42 U.S.C. §666, as amended, mandates that 
each state must have expedited procedures in 
effect for the establishment of child support. 

5 Fra. R. Civ. P. 1.491(b). 

6 Fra. R. Civ. P. 1.491(a). 

7 Fra. R. Civ. P. 1.491(c). 

8 E.g. Administrative Order 2.03.18 of the 
17th Judicial Circuit provides for the purpose 
of considering proceedings for the establish- 
ment, enforcement or modification of support, 
both in those cases in which the party seeking 
support is receiving services pursuant to Title 
IV-D of the Social Security Act and in those 
cases in which the party seeking support is not 
receiving such services, all presently designated 
general masters are designated hearing officers. 
The 17th Judicial Circuit employs three full- 
time masters. Current salaries are $52,000 and 
are approved by the county commission. 

9 Fia. Const. Art. I., §21. 

1©Comment, Article I, Section 21: Access 
to Courts in Florida, 5 Fia. St. U.L.REv. 871 
(1977). 

'! Bell v. Bell, 307 So.2d 911 (Fla. 3d D.C.A. 
1975); see also Slatcoff, 74 So.2d at 63. 

!2 Pritchett v. Brevard Naval Stores, 134 Fla. 
649, 185 So. 134 (Fla. 1938). 

'3 Bragassa v. Bragassa, 505 So.2d 556 (Fla. 
3d D.C.A. 1987). 

'4 Powell v. Weger, 97 So.2d 617 (Fla. 1957). 

'S Suntogs of Miami v. Burroughs Corp., 
433 So.2d 581 (Fla. 3d D.C.A. 1983). The 
proper method of attacking an order of refer- 
ence is by petition for mandamus directed to 
the trial court and by petition for prohibition 
directed to the master. 

16 Slatcoff, 74 So.2d at 64; accord Wyman 
v. Wyman, 430 So.2d 610 (Fla. 4th D.C.A. 
1983) (husband’s failure to raise objections of 
referral to master waived those objections); but 
see Slattery v. Slattery, 528 So.2d 1377 (Fla. 4th 
D.C.A. 1988) (trial court’s failure to rule on 
husband’s timely objections to referral was 
error). 

Fra. R. Civ. P. 1.490(c). 

18 See Jordan, Proceedings Before the. Gen- 
eral Master, Fia. DissOLUTION OF MARRIAGE 
Man. §23.9 (1987) and cases cited therein. 
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20“{T}t is the duty of the court to examine 
and carefully consider the evidence and deter- 
mine whether under the law and the facts the 
court is justified in entering the decree recom- 
mended by the master.” This suggests that on 
any issue not addressed by the master, the prac- 
titioner can still obtain relief before the court. 

2! Berkheimer v. Berkheimer, 466 So.2d 1219 
(Fla. 4th D.C.A. 1985); Kay v. Kay, 430 So.2d 
532 (Fla. 4th D.C.A. 1983); Wyman v. Wyman, 
430 So.2d 610 (Fla. 4th D.C.A. 1983). 

22 Matos v. Matos, 421 So.2d 180 (Fla. 2d 
D.C.A. 1982)(review of master’s findings are 
essentially the same of the district courts of 
appeal in reviewing trial judge’s findings and 
determinations had he personally heard testi- 
mony). 

23 Dent v. Dent, 438 So.2d 903 (Fla. 4th 
D.C.A. 1983), petition for review dismissed, 
461 So.2d 114 (Fla. 1984). 

24 Rosenthal v. Rosenthal, 464 So.2d 594 
(Fla. 3d D.C.A. 1985); Reece v. Reece, 449 
So.2d 1295 (Fla. 4th D.C.A. 1984); Sitomer v. 
Sitomer, 397 So.2d 373 (Fla. 4th D.C.A. 1981); 
Shaw v. Shaw, 369 So.2d 81 (Fla. 3d D.C.A. 
1979). 

5 Brinkley v. Brinkley, 453 So.2d 941 (Fla. 
4th D.C.A. 1984); Frank v. Frank, 75 So.2d 
282 (Fla. 1954). 

26 Reece v. Reece, 449 So.2d 1295 (Fla. 4th 
D.C.A. 1984); Bergh v. Bergh, 127 So.2d 481, 
486 (Fla. Ist D.C.A. 1961), cert. denied, 133 
So.2d 323 (Fla. 1961). 

27 Bergh v. Bergh, 127 So.2d 481 (Fla. Ist 
D.C.A. 1961), cert: denied, 133 So.2d 323 (Fla. 
1961). 

28 Harmon v. Harmon, 40 So.2d 209 (Fla. 
1949). 

29 Ozgowicz v. Leighton, 151 So.2d 21 (Fla. 
2d D.C.A. 1963), cert. denied, 155 So.2d 695 
(Fla. 1963). 

30 Koenig v. Watsco, 261 So.2d 851 (Fla. 3d 
D.C.A. 1972). 

3! “In my view it is pathetic that the most 
important factor in any dissolution is not a 
question of the equities, but: whose division are 
we in? To add to this sad truth, three-judge 
panels, at the fast growing intermediate appel- 
late level, are producing such diverse results 
that the outcome of dissolution appeals may 
now very well depend on the particular panel— 
a new and even more intolerable state of af- 
fairs.” Judge Letts then continued: “All this un- 
certainty may well serve as abundant fruit trees 
in a lawyer’s garden, but as a jurist who longs 
for consistency in the law, the trees appear in- 
fected with Mediterranean Fruit Fly.... Nei- 
ther the Florida courts nor the Legislature 
show early signs of coming up with more ‘laun- 
dry lists.’ In the meantime, the 800-pound goril- 
las roam free—not to mention a new emerging 
breed of Godzillas in the form of general mas- 
ters.” Quote from Judge Gavin Letts, Another 
Year of Canakaris and its Progeny, paper pre- 
sented to the American Academy of Matrimo- 
nial Lawyers, Tampa, 1982, bound (looseleaf): 
Evaluation of Marital Assets for Equitable Dis- 
tribution (available University of Florida Law 
Library). 

32 Fra. R. Civ. P. 1.491(e)(3). 

33 It is the position of the Family. Law Sec- 
tion of The Florida Bar that referral of non- 
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Title IV-D proceedings should require the con- 
sent of the parties as is required by Rule 
1.490(c). 

¥ Fla. Laws Ch: 86-220, §127, see also In re 
Florida Rules of Civil Procedure, 503 So.2d 
894 (Fla. 1987). 

35In re Florida Rules of Civil Procedure, 
521 So.2d 118 (Fla. 1988). 

36 The rule allows the master to make factual 
determinations on the establishment, enforce- 
ment, or modification of support. These 
determinations cannot be disturbed unless 
clearly erroneous. It seems unlikely that a con- 
stitutional challenge would succeed since the 
Florida Supreme Court approved the rule. It 
seems equally unlikely that the legislature 
would discard the rule since the state receives 
substantial federal funds for complying with the 
law. 42 U.S.C. §670. Fria. Const. Art. V, §2(a) 
provides that the legislature may repeal the 
rules promulgated by the court by general law 
enacted by two-thirds vote of the membership 
of each house of the legislature. A federal con- 
stitutional challenge seems doomed to failure 
since the federal courts strictly adhere to Con- 
gress’ authority to pass federal laws affecting 
the states under the supremacy clause, Art. VI, 
Cl. 2, of the Constitution. See, e.g., Ray v. 
Atlantic Richfield Co., 435 U.S. 151 
(1978)(when state procedure produces a result 
inconsistent or stands as an obstacle with the 
objective of a federal statute, the state statute 
must fail). 

37 Procrastination can have severe and dev- 
astating consequences of a client and may be 
an ethical violation for the practitioner. See 
Fra. Bar Rute Pror. Conbuct, 4-1.3. 

38 Scholastic Systems, Inc. v. LeLoup, 307 
So.2d 166 (Fla. 1974)(due process requires that 
everyone have his day in court). 
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GENERAL PRACTICE 


Interstate Extradition 


he interstate extradition of fugi- 

tives is governed by the Uniform 

Criminal Extradition Law con- 

tained in F.S. §941.01 to 
§941.29. The right of interstate extradition 
arises from Art. IV, §2, Clause 2 of the 
U. S. Constitution, which provides that 

A person charged in any State with Treason, 
Felony, or other crime, who shall flee from 
justice, and be found in another State, shall on 
demand of the executive authority of the State 
from which he fled, be delivered up to be re- 
moved to the State having jurisdiction. 

The extradition procedure may be initi- 
ated in the following ways: (1) The 
demanding state can make a formal extra- 
dition request (F.S. §941.03); (2) When the 
person is simply discovered to be within 
this state, the individual can be arrested 
pursuant to a warrant issued within this 
state (F.S. §941.13), or without a warrant 
(F.S. §941.14). The only requirement for 

- personal jurisdiction over the accused is 
the presence of the fugitive within the 
asylum state. 


Discovery of Fugitive 

Most extraditions are initiated when a 

fugitive from another state is discovered 
within this state. Such a fugitive may be 
arrested within this state prior to any 
formal requisition from the demanding 
State. 
An individual may be arrested without 
a warrant by either a peace officer or a 
private person upon reasonable informa- 
tion that the alleged fugitive is wanted for 
a crime punishable by more than one year 
(Compare F.S. §941.14 with F.S. §941.13 
which covers any crime). The accused 
must be taken before a judge or magistrate 
with all practicable speed where a com- 
plaint must be made under oath. 

A warrant may issue for the arrest of 
any person within this state on the oath 
of any credible person before any judge 
or magistrate. A certified copy of the 
sworn charge or complaint and affidavit 


A fugitive may be 
arrested within this 
state prior to any 
formal requisition 
from the 
demanding state 
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shall be attached to the warrant (F.S. 
§941.13). 

Whether arrested with or without a 
warrant, a fugitive may be held in custody 
to await formal requisition from the de- 
manding state if the judge or magistrate 
finds that the individual appears to be the 
person charged with having committed the 
crime. The accused may be committed to 
the county jail for up to 30 days while 
awaiting the governor’s warrant on the 
requisition of the demanding state (F.S. 
§941.15). At the end of such 30 days, the 
court may either discharge or recommit 
the fugitive for an additional 60 days (F.S. 
§941.17). Only one recommitment is al- 
lowed even if the aggregate number of 
days does not exceed 60. Treadway v. 
Heidtman, 284 So.2d 473 (Fla. 4th DCA 
1973). 

Unless the alleged offense is punishable 
by death or life imprisonment under the 
law of the demanding state, the court may 
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set bond while awaiting receipt of the gov- 
ernor’s warrant (F.S. §941.17). It is a de- 


‘ parture from the essential requirements of 


law to grant a release on the fugitive’s own 
recognizance. Buchanan v. State ex rel. 
Weiss, 166 So.2d 596 (Fla. 3d DCA 
1964). 


Written Waiver of 
Extradition Proceedings 

The fugitive may waive the issuance and 
service of the governor’s warrant by exe- 
cuting a written waiver in the presence of 
a judge of any court of record within this 
state (F.S. §941.26). Before such waiver is 
executed, the judge must inform the ac- 
cused of the right to the issuance and 
service of a warrant of extradition and to 
obtain a writ of habeas corpus. The fugi- 
tive is then held without bond for a rea- 
sonable time while waiting to be picked 
up by the authorities of the demanding 
state. The normal waiting period is 10 
days. Assuming the accused has no local 
charges pending, the alleged fugitive 
should be released if not picked up by the 
demanding state at the end of 10 days. 


Formal Requisition Procedure 

Whether or not the alleged fugitive is 
in custody within this state, a formal writ- 
ten request for extradition must be made 
by the demanding state and sent to the 
governor together with the appropriate 
documentation (F.S. §941.03). 

The documents must correspond to the 
stage in proceedings to which the case 
against the defendant had progressed. 
Shapiro v. State, 456 So.2d 968 (Fla. 2d 
DCA 1984); Britton v. State, 447 So.2d 
458 (Fla. 2d DCA 1984). The validity of 
the warrant may be attacked if the de- 
mand fails to comply with the technical 
requirements. Palmer v. State, 312 So. 2d 
476 (Fla. 4th DCA 1975); State ex. rel. 
Owens v. Boyer, 207 So.2d 29 (Fla. 2d 
DCA 1968). 
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After a demand is made, the governor 
may investigate the case (F.S. §941.04). 
F.S. §941.07 provides that if the governor 
decides to comply with the demand, a 
warrant shall issue reciting facts to show 
that an extraditable crime has been com- 
mitted under the laws of the demanding 
state. The warrant must then be served 
on the accused (F.S. §941.08). 

Despite the language of the statute, the 
U.S. Supreme Court has made clear that 
neither the governor nor the courts have 
any discretion in deciding whether to com- 
ply with the demand. California v. Supe- 
rior Court of California (Smolin), 
—U.S.__, 107 S.Ct. 2433 (1987); and 
Puerto Rico v. Branstad, 107 S.Ct. 2802 
(1987). In Branstad a writ of mandamus 
was authorized directing the governor to 
perform the ministerial duty of extradi- 
tion. 


Habeas Corpus 

Once the governor’s warrant has been 
issued and served, the accused must be 
taken before a judge and informed of (1) 
a demand made for the accused’s surren- 
der; (2) the crime charged; (3) the ac- 
cused’s right to counsel. 

If the accused or counsel desire to test 
the legality of the warrant, the court shall 
set a reasonable time to apply for a writ 
of habeas corpus (F.S. §941.10). 

Although it is clear that the accused has 
the right to retain an attorney, the statute 
does not specifically confer the right to 
appointed counsel. Section 941.10(1) sim- 
ply states that the fugitive “has the right 
to demand and procure legal counsel.” In 
Utt v. State, 443 A.2d 582 (Md. 1982), the 
court, after extensive discussion, held that 
since this was not a “critical stage,” the 
accused had no constitutional right to ap- 
pointed counsel. In the absence of any 
Florida case law, many courts in this state 
routinely appoint the public defender. 

Before July 6, 1988, the court had dis- 
cretion to set bond unless the offense was 
punishable by death or life imprisonment 
in the demanding state. The legislature 
amended F.S. §941.10(2) to provide that 
a fugitive is ineligible for release on bond 
on a presumptively valid warrant unless 
the court finds that the person in custody 
is not the same person named in the war- 
rant, or that the person is not a fugitive 
from justice, or that there is no criminal 
charge or proceeding pending against the 
person in the demanding state, or that the 
documents are not on their face in order. 

The extent of the inquiry in a habeas 
corpus proceeding is limited to a review 


Once the 
prosecution proves 
that the name of 
the person 
arrested for 
extradition is the 
same as that on the 
warrant, prima 
facie evidence of 
extraditability is 
constituted 


of the governor’s determination that the 
jurisdictional prerequisites to the issuance 
of the warrant exist. State v. Cox, 306 
So.2d 156 (Fla. 2d DCA 1974); State v. 
Davila, 481 So.2d 486 (Fla. 3d DCA 
1985). 

The guilt or innocence of the accused 
may not be questioned either by the gov- 
ernor or the courts except as it may be 
involved in identifying the person held as 
the person charged with the crime. 

The role of the judiciary in habeas cor- 
pus proceedings challenging extradition is 
limited to determination of the following: 

@ That the extradition documents are 
on their face in order; 

© That the petitioner has been charged 
with a crime in the demanding state; 

© That the accused is the person named 
in the request for extradition; and 

© That the petitioner is a fugitive. 
Moore v. State, 407 So.2d 991 (Fla. 3d 
DCA 1981), and Michigan v. Doran, 439 
U.S. 282 (1978). 

Even in the context of child custody 
proceedings, the U.S. Supreme Court has 
held that the asylum state cannot inquire 
beyond the four issues stated above. In 
California v. Superior Court of California 
(Smolin), —_— U.S. ——, 107 S.Ct. 2433 
(1987), the parents were divorced in 
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California and the mother was granted 
custody. Subsequently, the mother remar- 
ried and moved to Oregon, Texas, and 
eventually to Louisiana. The father sought 
and obtained a modification of the Cali- 
fornia decree awarding him sole custody 
of the children. Armed with a custody 
warrant, the father retrieved the children 
from Louisiana. The mother retaliated by 
moving on two fronts: She submitted to 
California jurisdiction to contest the 
modification of custody, and, in Louisi- 
ana, she filed a criminal complaint assert- 
ing that the father acted without authority 
to remove the children. After the Louisi- 
ana governor formally requested the 
father’s extradition, he filed a petition for 
a writ of habeas corpus. The Supreme 
court held that California had to extradite 
the father to Louisiana because none of 
the four issues which may be considered 
in a habeas corpus proceeding were in 
dispute. 

A fugitive from justice is any person 
accused of having been bodily present in 
the demanding state at the time of the 
offense and thereafter departed from that 
state. State v. Cox, 306 So.2d 156 (Fla. 
2d DCA 1974). Thus, despite the language 
of Art. IV, §2 of the U.S. Constitution, 
no proof is necessary that the individual 
fled. 

F.S. §941.06 also provides for the sur- 
render of persons charged with commit- 
ting an act in this state or a third state 
intentionally resulting in a crime in the 
demanding state, even though the accused 
was not present in that state at the time 
of the commission of the crime and has 
not fled from that state. 

In these types of cases, the governor has 
greater discretion than the normal fugitive 
situation presented in Puerto Rico v. 
Branstad, 107 S.Ct. 2802, in which the 
governor’s function in issuing a warrant 
was held to be a ministerial act once the 
four criteria listed above were met. 

Once the prosecution proves that the 
name of the person arrested for extradi- 
tion is the same as that on the warrant, 
prima facie evidence of extraditability is 
constituted. The accused cannot overcome 
this by merely refusing to admit to being 
the same person named in the warrant. 
State v. Perrera, 443 So.2d 1016 (Fla. Sth 
DCA 1983). 

The standard of proof to uphold the 
validity of the warrant is evidence that 
would justify a magistrate in committing 
the accused. Rion v. Purdy, 212 So.2d 304 
(Fla. 3d DCA 1968), cert. dism. 219 So.2d 
697. 


| 
| 


Opening Statement in 
Extradition Hearings 

The following is a sample statement 
various courts in Florida make to alleged 
fugitives prior to the start of the calendar. 

“Good morning/afternoon. Some of 
you are charged with a crime in another 
state; that state is demanding your return 
to answer that charge, and the State of 
Florida has arrested you as being a 
fugitive from that state. 


“Under Florida law, you now have two 
options; (1) You can wait for a warrant 
of extradition from the demanding state, 
or (2) You can return voluntarily to the 
demanding state. 

“If you elect to wait for the warrant of 
extradition, the State of Florida can hold 
you in jail for up to 90 days while waiting 
for the warrant of extradition. 

“In some cases, the court may, in its 
discretion, admit you to bail pending the 
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receipt of the warrant. When the warrant 
of extradition arrives, you can test its le- 
gality by applying for a writ of habeas 
corpus. 

“At that time, you will have the right 
to an attorney and if you cannot afford 
one, the court will provide you with a law- 
yer at no cost to you. The issues will be 
limited to: (1) Whether the documents are 
in order; (2) Whether you were charged 
with a crime; (3) Whether you are the per- 
son named in the warrant; (4) Whether 
you are a fugitive. 

“If this warrant does not arrive within 
the 90-day period, you will be released, 
but you can be arrested again whenever 
the warrant arrives. 

“On the other hand, if you elect to re- 
turn voluntarily, you must sign a waiver 
of extradition which indicates that you 
consent to be returned to the demanding 
state. 

“If you have any local charges, this 
waiver does not become effective until the 
conclusion of those charges. If you do not 
have any local charges, the authorities 
from the demanding state must pick you 
up within 10 days. If they do not pick you 
up within 10 days, you will be brought 
back to this court and released."1 


Juan Ramirez, Jr., is a Dade County 
Court judge. He received his J.D. de- 
gree with honors from the University 
of Connecticut School of Law in 1975 
and B.A. and M.A. degrees from Van- 
derbilt University. Prior to his appoint- 
ment to the bench, Judge Ramirez was 
Florida Bar certified in criminal law. 
This article is adapted from a lecture 
he gave before the Conference of 
County Court Judges. 

This article is submitted on behalf 
of the General Practice Section, David 
A. Donet, chairman, and William A. 
Cain, editor. 
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TAX .LAW NOTES 


Employee Stock Ownership Plans — 
A Solution to the Problem of 


Creating a Market for the Closely 


or many years, nonleveraged 

ESOP’s have been used as an al- 

ternative to a partial redemption 

to convert ordinary income to 
capital gain. With changes in the law by 
the 1986 Tax Reform Act, leveraged 
ESOP’s have been used by very large pub- 
lic corporations, such as Polaroid as a 
takeover defense. The leveraged ESOP 
has, however, an additional application 
that is easily overlooked — to provide a 
market for shareholders in a closely held 
corporation who wish to sell their stock 
upon retirement. In the context of this ap- 
plication, the employee stock ownership 
plan has several advantages. 

An owner of a closely held corporation, 
when considering retirement, often has 
problems finding a buyer for the com- 
pany, even though the company has been 
profitable. Moreover, it may be difficult 
to sell a business owned by two persons if 
one co-owner is not willing or financially 
able to purchase the interest of the retiring 
owner. Another problem exists when the 
most obvious potential buyer is a compet- 
ing company who can utilize the owner’s 
inside financial information if negotiations 
fall through. 

Perhaps most importantly, an owner 
will frequently have low basis in his stock 
and will, therefore, realize a substantial 
gain on the sale of the business, which 
gain is now subject to a 28 percent tax 
rate.! Thus, taxes likely will eat up a sub- 
stantial amount of wealth accrued as a 
result of a sale. Favorable tax advantages 
are probably the most important benefit 
that an ESOP offers the owner. First, the 
owner may defer payment of tax on the 
gain for years.? And second, if structured 
carefully, it is possible that the owner may 
avoid paying tax on the gain altogether if 
the proceeds from the sale are devised to 
beneficiaries.3 

A typical business sale poses various 
practical problems for the seller. Buyers, 


Held Corporation 


Favorable tax 
advantages are 
probably the most 
important benefit 
that an ESOP 
offers the owner 


by J. Miles Buchman 


when they negotiate purchases of busi- 
nesses, frequently seek all the legal advan- 
tages of the transaction, such as having 
payments characterized to their advantage 
for tax purposes; covenants not to com- 
pete; offset provisions in deferred payment 
obligations that later turn out to be ex- 
cuses for not making loan payments; and 
nonrecourse financing. Moreover, in a lev- 
eraged purchase, in which sometimes only 
a small percentage of the purchase price 
is paid up front, the former owner may 
not have the ability to monitor the day-to- 
day status of the business after it leaves his 
hands. Thus, if the buyer runs into 
trouble, by the time the former owner dis- 
covers the problem, it may be too late to 
save the business. Finally, selling a busi- 
ness often involves considerable fees. For 
example, brokers may charge five to 10 
percent of the proceeds of the sale. Thus, 
aggressive negotiation by buyers, taxes 
and broker fees are problematic in the 
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conventional business sale. 

Today, federal tax laws permit an effec- 
tive, feasible way for owners of some 
closely held businesses to dispose of their 
stock without taking these risks. The Em- 
ployee Stock Ownership Plan,‘ popularly 
known by its “fable” sounding acronym, 
the “ESOP,” is an alternative for certain 
buyers who (1) desire to receive 100 per- 
cent of the fair market value of the 
company; (2) obtain tax benefits; and (3) 
can provide a transition period whereby 
they continue to operate the business dur- 
ing the period the ESOP purchase is 
leveraged. 


identify the Ideal 
Corporate Candidate 

Not all corporations would be suitable 
for sale to an ESOP. The ideal candidate 
for an ESOP has the following character- 
istics: 
@ The owner has a period of time in 
which to turn the corporation over to 
management by its employees. An ESOP 
is best suited when this “gap” period, i.e., 
the period from the date of the ESOP sale 
to the owner’s retirement, is five to 10 
years. 
@ The company already has on its pay- 
roll a second generation of employees who 
are willing and able to manage the com- 
pany once the present owner retires. 
@ The company is labor intensive, rather 
than capital intensive. ESOP’s are more 
suitable if the company has a large num- 
ber of employees relative to its corporate 
earnings, such as in a service’ business. 
The more employees, the higher the 
“qualified payroll.” For example, a quali- 
fied payroll of $2 million with net earnings 
of $1 million is more advantageous than 
a payroll of $200,000 with net earnings of 
$1 million. 
@ The company has high earnings which 
will enable the ESOP to pay off the debt 
as rapidly as possible. Such high earnings 
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will reduce the risk to the owner on his 
personal guarantee to the bank which fre- 
quently may be required to obtain financ- 
ing of the ESOP loan. 

@ The company has stable earnings, 
since corporate profits are being used to 
pay off the ESOP loan. Accordingly, the 
ESOP would not be suitable for a busi- 
ness, which, although profitable, is subject 
to cyclical variations in earnings. Corpora- 
tions in the construction business and high 
technology companies are not good ESOP 
candidates. 

@ What if the corporation has an exist- 
ing profit sharing or pension plan? So 
much the better. Since it is not necessary 
to have both an ESOP and another plan, 
the existing plan is often terminated, mak- 
ing available to the ESOP the cash that 
was formerly used to fund the other plan. 


ESOP Mechanics 

The mechanics of establishing an ESOP 
are complex, but can consist of the follow- 
ing steps: 
e A “working valuation” is obtained by 


an independent appraiser to set the price 
of the sale of the stock to the ESOP.® 
Obviously, if the appraised value is of no 
interest to the owner, the process stops 
here. 

@ A bank is contacted for a commitment 
for the ESOP loan, based upon the inde- 
pendent appraisal. An ESOP loan is very 
advantageous to the lending institution. 
Federal tax laws will allow the bank to 
exclude from the bank’s taxable income 
50 percent of the interest the bank receives 
from the ESOP.’ Further, the bank poten- 
tially has triple collateral on the loan, 
consisting of: (1) All of the stock of the 
company; (2) the pledge of the proceeds 
from the stock sale; and (3) the guarantee 
of the selling shareholder. Not only is this 
collateral structure very secure for the 
bank, but also, as a result of the tax ad- 
vantages, the bank is usually willing to 
loan the ESOP 100 percent of the ap- 
praised value of the company at an 
interest rate of 85 percent of the prime 
rate. 

® Once the bank has committed to lend 


Flow Chart 


3. Shareholders guarantee bank 
loan and pledge loan proceeds as 
collateral for t. 


4. Company deducts payment 
to ESOP up to 25% of payroll to 


SHAREHOLDERS 


2. Shareholders 
sell stock to 
ESOP. 


COMPANY bank loan. 
. Company declares tax 
deductible dividend ———> 
to pay bank loan. 
6. ESOP pays 1. ESOP borrows 
bank loan. from bank. 
es 7. ESOP provides 
? BANK tax deferred retirement 
funds for employees. 
EMPLOYEES 
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funds, the ESOP documentation can be 
signed by the selling shareholder, who 
may serve as trustee of the ESOP. An 
ESOP is a trust, like a profit sharing trust, 
which is exempt from tax under IRC 
501(a). But unlike a profit sharing trust, 
an ESOP is designed to invest primarily 
in employer securities. A profit sharing 
plan can only receive as a deductible con- 
tribution an amount equal to 15 percent 
of qualified compensation; but an ESOP 
can receive not only 25 percent of quali- 
fied compensation, if used to pay ESOP 
debt,? but also such additional amount 
necessary to pay interest on the ESOP 
loan. 

e After the ESOP trust documentation 
is signed, the employees are notified of the 
new plan. It should be emphasized to the 
employees that the ESOP will cost them 
nothing, and that the company will con- 
tribute amounts each year to the ESOP 
in an account established for each em- 
ployee. The annual amount that may be 
contributed for each ESOP participant 
cannot exceed the lesser of 25 percent of 
the employee’s compensation, or 
$60,000.!° Like a profit sharing plan, em- 
ployees do not pay tax on the amount of 
their ESOP account until they receive ac- 
count proceeds. Distributions are taxed at 
original cost, utilizing five-year averaging 
rates if received (a) in a lump sum after 
age 59 1/2; (b) on account of separation 
from service; or (c) due to death or dis- 
ability.!! 

@ At the ESOP loan closing, the ESOP 
borrows the money from the bank, 
pledged by the owner’s guarantee. At the 
same time, the ESOP buys the stock from 
the owner, for the benefit of the company 
employees. The owner then pledges the 
proceeds of the stock sale to the bank as 
collateral on the ESOP loan. Stock in- 
itially purchased by the ESOP is held in a 
suspense account, and released for alloca- 
tion to employees’ accounts as contribu- 
tions are made by the company to pay the 
loan. 

e@ After the ESOP loan closing, the bank 
will likely require that the owner maintain 
the money from the sale proceeds in a 
pledged account. The owner can invest the 
loan proceeds in “qualified replacement 
property,” thereby avoiding gain on the 
sale to the ESOP, pursuant to an election 
under IRC 1042. The owner continues to 
manage the company for as long as the 
debt is outstanding; lenders usually re- 
quire that the selling shareholder continue 
to make corporate decisions during the 
term of the loan. During the “gap” period, 
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the present owner trains the second gen- 
eration of employees, thereby grooming 
these employees for the management of 
the company when the owner finally re- 
tires. When the ESOP documentation is 
signed, the original owner serves as the 
trustee of the ESOP, and, since the ESOP 
owns all the shares of the corporation, the 
ESOP trustee may continue to elect!2 him- 
self to the board of directors of the 
corporation. 

@ Each year, up to 25 percent of partici- 
pants’ compensation may be claimed as a 
deduction by the company for ESOP con- 
tributions. These contributions can be 
used to make principal payments on the 
ESOP loan. Deductible contributions in 
excess of 25 percent are permitted to the 
extent the excess is used to pay interest 
expense on the ESOP loan.!? Further, the 
company may claim a deduction for divi- 
dends paid on ESOP-owned stock, pro- 
vided that the dividends are either applied 
to repay an ESOP loan or paid out to 
employees on a current basis.'4 In sum, 
the corporation can make as a deductible 
contribution to the ESOP an amount 
equal to 25 percent of its payroll, plus the 
amount necessary to pay interest on the 
ESOP loan, plus any corporate dividends 
declared to the ESOP to pay down the 
bank loan.!5 


For the Owner 

One of the most obvious advantages for 
the owner is receiving 100 percent value 
for his company without reduction by 
broker fees. 

If, after a sale, at least 30 percent of the 
stock is held by the ESOP, the selling 
shareholder may elect to defer gain real- 
ized to the extent that the sale proceeds 
are reinvested (“rolled over”) in “qualified 
replacement property” consisting of cer- 
tain domestic securities that meet require- 
ments set forth by statute.!© The income 
on the “qualified replacement property” is 
paid to the former owner. Therefore, the 
owner will pay no tax on the gain from 
the sale until the qualified domestic securi- 
ties are sold. If the owner does not sell the 
securities but bequeaths them to his heirs, 
at his death they receive a stepped-up ba- 
sis.'7 Thus, the owner’s estate beneficiaries 
avoid altogether the tax the corporation 
owner would have owed had he sold the 
company to a third party. 

Because the owner is a participant in the 
new ESOP, as a qualified employee dur- 
ing the “gap” period, 25 percent of his 
compensation passes, tax free, into the 
former owner’s account in the ESOP. Un- 


der federal law, only cash, and not stock 
in the company, will be credited to his 
account. !8 


Pitfalis 

One possible problem for the owner 
with using an ESOP is the possibility of 
poor corporate performance after ESOP 
sale. If the corporation should become in- 
solvent after the sale, the bank that has a 
security interest in the loan proceeds 
would likely levy on the “qualified replace- 
ment property” securities portfolio, which 
could trigger some tax to the sharehold- 
ers, i.e., their deferred gain from the 
original stock sale to the ESOP. If the 
initial valuation is done competently, how- 
ever, an anticipated sudden downturn in 
the market should be a factor in the valu- 
ation calculation. The risk of poor corpo- 
rate performance is on the owner, until the 
ESOP loan has been paid. 

Another problem associated with 
ESOP’s is the concept of repurchase liabil- 
ity due to employee turnover. Employees 
must meet certain age and service require- 
ments in order to participate in the ESOP. 
If employees quit before they are fully 
vested, a portion of their ESOP account 
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balance is forfeited to the other partici- 
pants.!9 A high turnover of fully vested 
participants would cause a cash drain to 
the ESOP, because the terminating em- 
ployees have a right to “put” the shares 
back to the ESOP, and receive cash for 
their shares.2° Congress minimized the im- 
pact of repurchase liability by permitting 
the ESOP to pay employees terminating 
for other than retirement, disability, or 
death five years after the establishment of 
the plan.2! Moreover, repurchase liability 
can be anticipated and thus planned prop- 
erly. Since payments to employees other 
than retirement are a function of em- 
ployee turnover, it would be a good policy 
for the corporation to take steps necessary 
to minimize employee turnover. Certain 
ESOP consultants prepare studies to 
quantify the incidence of repurchase liabil- 
ity so that this issue can be properly 
anticipated. 

As with any complex tax planning ap- 
proach, startup and administrative costs 
must be considered in order for the owner 
to realize the most gain from the ESOP. 
Startup costs include professional fees for 
negotiations with banks regarding the in- 
itial ESOP loan, reviewing loan documen- 
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tation, drafting the ESOP, director’s 
resolutions, and a summary plan descrip- 
tion. The corporation’s articles of incorpo- 
ration might require amendment, and 
other corporate agreements must be re- 
viewed and modified as necessary. Peri- 
odic expenses of administration of the 
ESOP include annual valuations of the 
corporate stock, and, as with any em- 
ployee benefit plan, changes in the tax 
laws usually result in technical changes 
that must be made in the documentation. 


Conclusion 

While the Employee Stock Ownership 
Plan has many applications for both large 
and small corporations, this new ESOP 
application, marketing shares of a closely 
held corporation by employee ownership, 
has been of significant value since the 1986 
Tax Reform Act. The advantages to the 
owner of deferring taxable gain on the sale 
of his stock, the corporate advantages of 
cheap debt and income tax savings by 
deductible ESOP contributions, and the 
employees advantages of employee owner- 
ship, strongly militate toward ESOP’s for 
the appropriate corporate situation. Cer- 
tainly, ESOP’s are not for every business 
sale. Under the new tax laws, however, the 
ESOP provides an excellent alternative 
for the corporate owner to create a market 
for his shares, and postpone the taxable 


gain on the stock sale, perhaps indefi- 
nitely. Further, the company’s employees, 
the company itself, and the lender have 
significant tax incentives to utilize this 
approach. 

As an alternative to a conventional 
business sale, the ESOP provides a crea- 
tive approach, with improved economic 
benefit to everyone but the IRS. Unlike a 
conventional business sale, however, the 
corporation is buying itself from the for- 
mer owner, utilizing an interest rate 85 
percent of the prime rate, deducting for 
tax purposes principal payments on the 
debt, employing individuals motivated by 
the prospect of business ownership, and 
securing tax benefits to the former owner, 
the employees, and the corporation. 0 


I. 

2IRC 1042. 

3IRC 1014 provides a “step up” in basis to 
fair market value for property owned by a dece- 
dent’s estate. 

4 IRC 4975(e)(7). 

5 Generally, however, the ESOP is not ap- 
plicable to professional corporations since the 
ESOP, which is a trust, is not licensed to prac- 
tice professional services. See Fia. Stat. 
§621.02 (1987). 

IRC 401(a)(28)(C) requires the use of an 
independent appraiser in determining the fair 
market value of a company not readily tradable 
on an established securities market. 

7TIRC 133(a). As reported in Press Release 


News. 
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#15-A of the Committee on Ways and Means 
(dated July 14, 1989 (p. 2)), announcing com- 
mittee action related to the reconciliation 
requirements of the fiscal year 1990 Budget 
Resolution: “[T]he Committee agreed to retain 
permanently the present-law interest exclusion 
under section 133, and the deduction for divi- 
dends paid on employer securities held by an 
ESOP under section 404{k), but only to the 
extent that, after an ESOP loan is applied to 
buy employer securities, the ESOP holds at 
least 30 percent of the employer’s stock.” This 
proposed change only affects ESOP’s that 
purchase less than 30 percent of the employer’s 
securities. Thus, except for certain present 
estate tax advantages not discussed in this arti- 
cle, pending legislation will not affect the use 
of ESOP’s for the application described in this 
article, since a business owner will likely sell 
100 percent of his stock to the ESOP. 

8 IRC §4975(e)(7)(A). 

9IRC §404(a)(9)(A), 415(c), 404(j), and 
415(c(6)(C). 

IRC §415(c)(6). 

"IRC §402(e). 

!2TRC §409(e) imposes limited voting rights 
on employees of closely held stock, which 
would operate after the bank loan has been 
satisfied. 

3 IRC §404(a)(9)(B). 

4 TRC §404(k). 

'S IRC §404(a)(9)(A) and IRC 404(k). 

‘IRC §1042(c)(4)(A) defines “qualified re- 
placement property.” 

'7 IRC §1014(a) and (b). 

'SIRC §4975(c)(1)(A) and IRC 
4975(e)(2)(E). 

IRC §411. 

2 IRC §409(h)(1)(B). 

21 TRC §409%0). 


J. Miles Buchman, Tampa, practices 
primarily in the areas of taxation and 
retirement planning. He received a J.D. 
from Cumberland School of Law and 
a Masters of Law in taxation from the 
University of Miami School of Law. 
Mr. Buchman is admitted to practice 
in Florida and the District of Colum- - 
bia. 

This column is submitted on behalf 
of the Tax Section, Robert F. Hudson, 
Jr., chairman, and Merritt A. Gardner 
and Thornton M. Henry, editors. 


68 THE FLORIDA BAR JOURNAL/NOVEMBER 1989 


4 
q 
3 
4 
4 
q 
| 
| 


25-year-old black female 

plaintiff claims that the negli- 

gence of your client, a 50-year 

old white, male doctor, 
caused her newborn baby’s death. After 
the fourth hour of jury selection, you have 
two of nine peremptory challenges left, 
and the plaintiff has none. Two potential 
jurors, one black man and one white 
woman, will be selected for the panel if 
you exercise no further challenges. These 
potential jurors seem at best disinterested 
and at. worst antagonistic. To avoid poi- 
soning the other panel members, your 
examination of these two potential jurors 
is perfunctory. You rely on your gut feel- 


ing and excuse them. The judge seats two . 


middle-aged white males in their places, 
both of whom you like. Satisfied with the 
jury composition, you feel optimistic. 

The typical jury selection scenario ends 
here. In the future, however, it may have 
a different conclusion, because federal 
courts have held recently that civil liti- 
gants may not exercise peremptory chal- 
lenges to exclude members of a “cogniza- 
ble racial group” solely on the basis of 
race.2 Although no Florida appellate 
court has addressed the issue in the civil 
context, both state and federal courts in- 
creasingly protect the constitutional rights 
of both parties and jurors by restricting 
the use c’ peremptory challenges to 
achieve purposeful racial discrimination. 
The prudent Florida civil trial lawyer, 
therefore, will prepare for what appears 
to be the inevitable—that Florida civil 
courts will preclude the exercise of per- 
emptory challenges to exclude discrimina- 
torily members of a “cognizable racial 
group,” and will adopt stringent tests to 
discourage pretextual excuses for racially 
biased selections. 


Equal Protection Rationale 
Federal courts long have recognized 
that racial discrimination in the selection 
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of jurors in criminal cases violates the con- 
stitutional rights of the accused. In 1986, 
in Batson v. Kentucky, 476 U.S. 79 (1986), 
the U.S. Supreme Court expanded its in- 
terdiction of racial bias against jurors by 
prohibiting, based on the equal protection 
clause of the 14th amendment, purposeful 
discrimination in a prosecutor’s use of in- 
dividual peremptory challenges. 

The Batson Court held that once the 
objecting party establishes that the pro- 
spective juror is a member of a cognizable 
racial group and the circumstances of jury 
selection raise an inference that challenges 
have been used to exclude venire members 
based on race, the burden falls on the 
prosecution to articulate race-neutral 
grounds for each challenge to a member 
of the involved racial group. The articu- 
lated reasons need not be such as to 
support a challenge for cause, but cannot 
be a mere pretext for biased action.‘ 
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Although many federal couris have ex- 
tended Batson beyond racial parameters 
to reach certain ethnic groups, that exten- 
sion has not yet reached other definable 
groups, such as women, the handicapped, 
or homosexuals. In fact, at least one fed- 
eral court has expressly refused to extend 
the Batson safeguards to peremptory 
strikes based on gender.® Equal protec- 
tion, however, historically has been ac- 
corded to persons fitting within nonracial 
classifications determined to be uniquely 
subject to abuse or discrimination.” There- 
fore, the court’s reliance in Batson on 
equal protection strongly suggests that 
further restrictions may occur. 


impartial Jury Rationale 

Like their federal counterparts, Florida 
judges have recently prohibited state 
prosecutors from using peremptory chal- 
lenges to exclude purposefully a “cogniza- 
ble racial group” from jury service. 
Florida cases, however, rely on Art. I, §16, 
of the Florida Constitution, which guaran- 
tees the accused in a Florida criminal 
prosecution the right to an impartial jury. 

In 1984, prior to Batson, the Florida 
Supreme Court in State v. Neil, 457 So.2d 
481 (Fla. 1984), relied on the Florida Con- 
stitution in prohibiting a prosecutor from 
exercising peremptory challenges on the 
basis of race.2 Pursuant to Neil, if the 
court concludes that the defendant has 
shown a strong likelihood of racial bias 
in jury selection, the prosecutor must ar- 
ticulate nonpretextual race-neutral rea- 
sons for exercising questioned challenges.? 
If the prosecutor fails to do so, the court 
must excuse the entire jury pool and begin 
jury selection again.!° 

In 1988, in State v. Slappy, 522 So.2d 
18 (Fla.), cert. denied, 56 U.S.L.W. 3880 
(1988),!! the Florida Supreme Court sub- 
stantially lessened the objecting party’s 
burden by holding that any doubt as to 
whether the objecting party has met the 


iG 
: 
| 


initial burden of showing likely racial bias 
should be resolved in that party’s favor.!2 
After Slappy, Florida’s appellate courts 
have freely reversed convictions and or- 
dered new trials based on a prosecutor’s 
failure to defend the use of peremptory 
challenges against minority members.!3 

Under the present Florida criminal law, 
a prosecutor’s use of even one peremptory 
challenge to accomplish a discriminatory 
purpose will prompt a Florida court to 
hold that the accused’s right to an impar- 
tial jury has been violated.'4 A prosecu- 
tor’s acceptance of some jurors of the 
racial group involved will not rebut a 
claim of purposeful discrimination against 
other venire members.!5 Moreover, a de- 
fendant need not be a member of the 
excluded racial group to have standing to 
complain of the prosecutor’s discrimina- 
tory jury selection.'© Relying on rights 
afforded to an accused by the Florida 
Constitution rather than on the federal 
constitutional rights to equal protection, 
Florida courts have extended substantial 
protections to criminal defendants and po- 
tential jurors and have devised rigorous 
procedural requirements to protect 
against discrimination. 


Expansion of 
“Government Action” 

The Florida criminal decisions’ reliance 
on the Florida Constitution renders the 


logic of those decisions inapplicable to 
civil cases. Notwithstanding, the equal 
protection logic employed in Batson and 
its federal progeny appears certain to ap- 
ply to civil court. Although a few federal 
courts have expressed doubts that Batson 
should govern civil cases,!7 the growing 
federal consensus is that discriminatory 
use of peremptory challenges in civil cases 
violates the equal protection rights of pri- 
vate litigants and perhaps jurors. 

In Fludd v. Dykes, 863 F.2d 822 (11th 
Cir. 1989), the United States Court of Ap- 
peals for the 11th Circuit concluded that 
the equal protection clause prohibits dis- 
criminatory use of peremptory challenges 
in federal civil suits. Searching for state 
action absent the government as prosecu- 
tor, Fludd focused on the trial court’s role 
in the jury selection process: “The trial 
judge’s decision—to proceed to trial, over 
the party’s objection, with a jury selected 
from the venire on the basis of race—is 
the one that harms the objecting party.”!8 

Similar conclusions have been reached 
in federal decisions in the Fifth Circuit, 
the Northern District of Illinois, and the 
District of Connecticut.!9 Each of these 
cases holds that the equal protection 
clause of the 14th amendment, as applied 
to the federal courts through the fifth 
amendment, prohibits discriminatory use 
of peremptory challenges in civil suits as 
well as in criminal actions. 
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The equal protection analysis employed 
in Fludd and other federal decisions is of 
equal force in state civil court. When a 
state court judge permits a private litigant 
to exercise peremptory challenges in a ra- 
cially-discriminatory manner, the state, 
acting through the trial judge, arguably 
deprives both the litigants and the ex- 
cluded jurors equal protection of the laws. 
If the Fludd rationale is followed in Flor- 
ida, civil trial lawyers will find new 
limitations upon a process traditionally 
sacrosanct from judicial interference.” 
The extent of these limitations will depend 
upon the willingness of Florida’s judiciary 
to apply equal protection standards to 
various nonracial groups, and the severity 
of the procedural steps adopted to prevent 
racial bias. 


Application to Florida 
Civil Courts 

After applying the equal protection 
clause rationale to civil jury selection, 
Florida courts likely will turn to cases de- 
cided under Neil and Slappy to provide 
the procedures to determine the existence 
of purposeful discrimination. While the 
substantive framework of those cases is 
different, the procedures adopted for pre- 
venting biased selection appear applicable 
to civil jury selection. 

Under the Neil/Slappy approach, the 
party seeking to contest a peremptory 
challenge must make a “timely” objec- 
tion—that is, one asserted before the jury 
is sworn.?! This definition of “timely” pro- 
vides a tremendous benefit to the object- 
ing party, whose counsel can evaluate the 
entire panel and then decide whether to 
accept the panel or to object, based on 
racial bias, to its composition. 

The objecting party next must demon- 
strate (1) that a challenged juror is a 
member of a distinct racial group and (2) 
that the juror likely was challenged on the 
basis of the juror’s race. Given that all 
doubts are resolved in favor of the object- 
ing party, if any circumstances suggest 
possible bias, the court likely will require 
justification for the challenges. 

Once the burden shifts to the challeng- 
ing party, that party must articulate a 
race-neutral rationale for exercising the 
challenge, and support that rationale by 
reference to the record. The challenging 
party must not have examined or selected 
jurors through actions suggesting pretext. 

The Florida Supreme Court has noted 
that certain actions invariably suggest pre- 
text. The challenging party’s actions will 
be carefully scrutinized if (1) any alleged 
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group bias is not shared by the challenged 
juror; (2) the challenging party fails to 
question the juror or does so perfuncto- 
rily; (3) the challenging party singles out 
the challenged juror for special question- 
ing; (4) the challenging party’s reason for 
excusing the juror is unrelated to the facts 
of the case; or (5) the challenging party 
excludes a juror for reasons that are 
equally applicable to jurors who are not 
excluded.22 

Consider how these tests may affect the 
average civil jury selection process. Law- 
yers frequently excuse jurors who they de- 
termine are inattentive, bored, disinter- 
ested, or antagonistic. Most often, lawyers 
attempt to avoid embarrassing the juror 
and perhaps angering other prospective ju- 
rors by refraining from questioning these 
jurors to establish their inattentiveness. It 
is quite rare for a civil lawyer to attempt 
to secure proof on the record that a pro- 
spective juror is not paying attention or is 
falling asleep. If counsel must rebut a 
claim of racial bias, however, and the re- 
cord does not reflect the juror’s inatten- 
tiveness or bias, counsel will either lose the 
jury panel or provide the adversary with 
a clear appellate issue. 

Similarly, if counsel excuses one juror 
for a particular reason, such as stereo- 
typed impressions about that person’s 
profession, age, or gender, an appellate 
court will hold the rationale pretextual un- 
less counsel has challenged every other ju- 
ror exhibiting that stereotyped quality.24 

Traditional stereotypes may not be suf- 
ficient justification for a challenge if the 
juror has not manifested a particular ten- 
dency toward that stereotype. Counsel for 
a defendant may not simply assume that 
school teachers are liberal, and, therefore 
biased toward plaintiffs, without establish- 
ing a clear record showing that counsel 
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inquired into the particular juror’s liberal 
or conservative tendencies and that the ju- 
ror’s answers suggested conformity with 
the stereotype.25 

Likewise, counsel cannot rely solely on 
past experiences or “superstitions” in as- 
serting that persons of a particular profes- 
sion, age, or gender will be poor jurors.76 
To avoid a finding of pretext, counsel 
must articulate a particular reason related 
to the particular juror and the particular 
case, and be prepared to justify that ra- 
tionale in the record. The reason articu- 
lated must be something more than a gut 
feeling or a subjective, “seat of the pants” 
impression.?’ 

Florida and federal courts appear most 
likely to sustain a stated reason when that 
reason is closely tied to some particular 
aspect of the case. For example, in a nar- 
cotics prosecution, the prosecutor has 
been permitted to strike young, single ju- 
rors, seemingly based on the assumption 
that they are more likely to have been ex- 
posed to the use of narcotics.28 Similarly, 
in a bank robbery and conspiracy case, a 
prosecutor has been allowed to challenge 
jurors who lack jobs or secondary educa- 
tion, based on the assertion that those 
persons might not be as interested in pre- 
serving the safety of bank accounts as 
would be educated and employed jurors.”9 
Moreover, if a juror has expressed antago- 
nistic feelings toward a party’s case, or has 
recently had an experience similar to the 
facts of the case, the challenge will be al- 
lowed.30 

Whatever the articulated reason, coun- 
sel must examine the challenged juror in 
more than a cursory fashion regarding 
that trait.3! Counsel may not single out 
the excluded juror for unusual questioning 
that is not directed to the remainder of the 
venire, and then rely on a rationale based 
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on that examination.>2 Counsel may not, 
moreover, rely on vague references to 
background information contained in the 
jury questionnaires, without a more thor- 
ough explanation on the record to support 
the exercise of the peremptory challenge.>3 
If even one challenge is not properly justi- 
fied, Florida law requires that the entire 
venire be dismissed.*4 Obviously, there- 
fore, counsel must consider carefully 
whether prudence dictates a challenge to 
a member of a group likely to be consid- 
ered a “cognizable racial group.” 


Conclusion 

Many seminars, articles, and treatises 
authored by selfstyled jury selection ex- 
perts note that jury selection is a matter 
of feel; an art form as opposed to a sci- 
ence. When cognizable racial group mem- 
bers are excluded, the process must be 
more science than art, if a verdict is to be 
sustained. Florida civil trial lawyers must 
be mindful of present trends in federal 
courts and Florida criminal cases regard- 
ing racial bias in jury selection, and must 
be prepared to apply the rules developed 
by these cases to the civil jury selection 
process. 

Plaintiff's counsel suddenly rises and 
objects to your use of peremptory chal- 
lenges. Counsel complains that you have 
systematically excluded black persons and 
women from the jury. The court directs 
you to articulate class-neutral reasons for 
each of your peremptory challenges, and 
to support your reasons with record facts. 
You frantically scramble through your 
notes. Ultimately, you can only tell the 
court of your gut feelings. The court 
strikes the jury panel and, in an exasper- 
ated tone, orders you back tomorrow to 
start jury selection again. Your client 
looks puzzled. You feel sick. 0 
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new lawyer, flushed with 

fledgling professional 

pride, is ready to conquer 

the world. Credentials, 
just off the presses, are carried on a freshly 
tailored shoulder like a chip, the corners 
of a resolute expression belying uncer- 
tainty in personal prowess. King of the 
courtroom may be in the future, but novi- 
tiate is the initial title. 

Don’t let your law degree go to your 
head. “I know nothing,” Socrates said, 
“except the fact of my ignorance.” You've 
got much to learn and the sooner you real- 
ize how very much you don’t know, the 
better lawyer you'll become. You can 
eventually, like Beethoven, “seize fate by 
the throat,” but wait until you know how 
best to grip its neck. 

The first caveat is to retain your prelaw- 
yer humility, if you ever had any. A venire 
doesn’t look in the same mirror you do. 
Multisyllabic words and legalisms do not 
impress the retired master sergeant on the 
jury as much as they do your grand- 
mother. The same goes for your relation- 
ship with secretaries, court clerks, and 
judicial assistants. The sooner you realize 
how important it is to your professional 
survival for these crucial players to like 
you as a participant in the process, the 
better off you'll be. Of course, if you're 
basically obnoxious, you'll deserve all the 
problems you'll have getting pleadings 
typed, requesting court files for inspec- 
tion, and scheduling hearings. One might 
say of the abrasive attorney, to paraphrase 
Tallulah Bankhead, there is less in him 
than meets the eye. 

Remember that a trial lawyer represents 
a client, not himself. Personal idiosyncra- 
sies of a lawyer’s appearance can affect 
triers of fact. Conservative dress must be 
the order of the day for a trial attorney. 
Tone down or omit the jewelry, since 
many observers will have a tough time 
perceiving sincerity behind an abundance 
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of gold trim. Nor does sartorial sensuality 
have a place in the courtroom. To “look 
good” as an advocate refers to the body 
of law and modicum of persuasion 
brought to the argument. 

Recognize that it is not a sign of weak- 
ness to seek guidance from more experi- 
enced counsel during the preparation of 
your case. Patrick Henry said, “I have a 
lamp which guides me: the lamp of experi- 
ence by which the past may guide the 
future.” Lawyers who have learned from 
others, or from their own trial and error, 
are usually more than willing to help you 
avoid the same missteps. False pride in 
your own pretentious abilities will not 
keep your client’s case afloat after your 
adversary’s well-placed mots have caused 
your own argument to list for lack of skill- 
ful rejoinder. 

Preparation, all successful lawyers at- 
test, wins cases. There is no quicker way 
to thwart the justice of a cause than to put 


an overmatched (i.e., unprepared) lawyer 
on the side that ought to win. Preparation 
is more, too, than getting your side ready 
to go. “He who knows only his own side 
of the case,” offered John Stuart Mill, 
“knows little of that.” Anticipation of the 
opposition, as well as any other possible 
eventualities, is crucial to success in the 
courtroom. Know the facts. Know the 
law. Know what case resolutions are 
within the realm of reasonable, acceptable 
possibility. Know that if you fail to arm 
yourself sufficiently before the fray, you 
risk to dumb luck a contest which involves 
the lives of other human beings. 

Be succinct in everything said in court. 
Too often a lawyer is driven by an un- 
gainly desire to listen to the sound of his 
own voice. That practice rarely helps his 
cause. Thomas Jefferson spoke of the clas- 
sic perception of the lawyer who yields 
nothing and talks “by the hours.” You 
have to know when to stop. State your 
case; make your point, then sit back 
down. Your listeners will appreciate your 
getting to the heart of the matter without 
the extravagance of triple bypass verbal 
surgery. 

Many advocates give the impression 
that—consciously or otherwise—they 
have concluded the only means of avoid- 
ing a loss is to continue talking. In truth, 
this tactic can more readily secure defeat 
from the jaws of victory. Additionally, few 
things will give a judge indigestion faster 
than the unhappy combination of a long 
docket and long-winded lawyer. 

Law school teachers, and the history of 
our judicial process confirms that we work 
in an adversary system. The idea is that 
giving both sides an opportunity to be 
heard most keenly ensures that “the truth 
will out.” But you will find a lot of misgiv- 
ings among nonlawyers. Even back in the 
16th century, when Sir Thomas More 
published Utopia, lawyers were purposely 
omitted from his ideal society because 
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they were regarded as “a sort of people 
whose profession it is to disguise matters.” 

Most effective lawyers long ago realized 
the importance of candor in the presenta- 
tion of their case. This goes for argument 
to judge or jury. “Conceal a flaw,” noted 
Martial, “and the world will imagine the 
worst.” To fail to make reference to the 
weaknesses in your case immeasurably de- 
tracts from the credibility with which you 
attempt to present your client’s strengths. 

You can carry the adversary process to 
absurd lengths, and play your cards too 
close to your advocate’s vest. If the im- 
pression which you create as a lawyer is 
one of craftiness rather than candor, insin- 
cerity instead of frankness, not only will 
you lose cases as a result but your reputa- 
tion will become your albatross. As Judge 
Marvin Frankel reflected in his fine book, 
Partisan Justice, “(r)espect for the client’s 
interests and self-respect may not be maxi- 
mally consistent with each other.” Frankel 
envisions the possibility of an adversary 
justice system less infected by obstruction- 
ist tactics and verbal distortions. 

A corollary to all is the need to main- 
tain your objectivity and to avoid becom- 
ing too personally involved in the case at 
issue. “And do as adversaries do in law,” 
said Shakespeare in The Taming of the 
Shrew. “Strive mightily, but eat and drink 
as friends.” 

Once you have a case assigned to a spe- 
cific judge, find out from others who have 
appeared in that courtroom what are the 
judge’s unwritten expectations. Are there 
matters of courtroom etiquette upon 
which this jurist uniquely insists? All 
judges run their courtrooms as reflections 
of their own personalities. Get some ad- 
vance idea of what to expect from those 
who have been there before you. Some 
judges insist on particular dress codes, or 
manners of addressing others, or who can 
sit where. No lawyer wants to get off on 
the bad side of a judge who is accustomed 
to doing things “another way around 
here.” 

Particularly be aware of a judge’s obedi- 
ence to the clock. Some judges will fine a 
lawyer who’s a minute late. Other judges 
haven't started their docket on time since 
three years ago last week, but they expect 
the other participants to be in court and 
ready to go as soon as the bench is occu- 
pied. 

All judges have differing approaches to 
case negotiation and participate more or 
less in the process according to their own 
judicial philosophy. It is to an attorney’s 
advantage to know upfront how a judge 


feels about this. In fact, this is an impor- 
tant aspect of tactical case preparation in 
many instances. 

It is a fact of lawyering life that judges 
are all the independent masters of their 
courtrooms, and it’s essential to learn the 
rules and procedures insisted upon by the 
court before participating in the process. 

Many inexperienced lawyers fail to rec- 
ognize the stringent ethical constraints 
which prohibit speaking to a judge about 
a pending case in the absence of opposing 
counsel. (This is not to say that ex parte 
attempts are the exclusive province of the 
inexperienced. Practiced counsel should 
know better and, on occasion, try it never- 
theless.) Too often a new lawyer, thinking 
that he’s simply seeking advice from the 
judge, puts the judge on the spot by at- 
tempting to discuss a specific case. Study 
the Rules of Professional Conduct thor- 
oughly, as they offer a fund of informa- 
tion that affects the daily practice of law. 

Voir dire and cross-examination are the 
two things inexperienced counsel do 
worst. You cannot “wing it” and expect 
to resemble anything other than the wings 
of an ostrich: you may run, but you won’t 
soar. At worse, a poor voir dire will lose 
a case before the first witness is presented. 
Read up on it, get assistance from others, 
watch lawyers who do it better than you, 
and practice. 

The key to effective cross-examination 
is anticipation. You plan questions ac- 
cording to what you expect a witness to 
say; you consider various possibilities ac- 
cording to the circumstances of the case; 
and you determine in advance where you 
want to end with that witness. Too fre- 
quently a lawyer stands to cross-examine 
without the vaguest notion of what ques- 
tions ought to be asked or what answers 
might be forthcoming. Too frequently 
counsel rises to ask questions when none 
are necessary or advisable. Too frequently 
cross-examination is terminated with the 
whimper of the lawyer, not the witness. 
Ineffective cross can be substantially more 
devastating to your side than no cross at 
all. 

A last caveat to the new trial lawyer: 
Be firm in advising your client of his best 
interests. Don’t permit a client’s igno- 
rance, arrogance, or fear of the possible 
case outcome to rule the decision-making 
process. All these things may naturally be 
elements of the process, but the lawyer’s 
role should include helping the client 
make a reasonable disposition decision 
based upon nonemotional considerations. 

Too often a new lawyer allows an un- 
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reasonable client to dictate the handling 
of the case, resulting in expensive, inap- 
propriate trials. A client pays a lawyer for 
the lawyer’s expertise, but on occasion it 
takes a bit of lawyerly craft to convince 
the client to take the counsel paid for. For 
public counsel, this phenomenon may 
work differently, but the message is that 
the judge wouldn’t have appointed the 
counsel if the judge didn’t value the coun- 
sel’s ability as a lawyer. The client ignores 
his public or private counsel’s advice at his 
or her peril. 

The issues raised here are starting 
points, not in-depth inquiries. Be mindful 
of Aldous Huxley’s observation that the 
smallest fact can be a window through 
which the infinite may be seen. Prepara- 
tion and a recognition of the importance 
of noting detail are the lawyer’s way of 
practicing what Huxley preached. 

Be mindful of what makes lawyers look 
bad and strive to avoid substantiating 
those perceptions. A little paranoia is 
good for a lawyer. It distracts and keeps 
the lawyer from brooding over being so 
ardently hated by so many nonlawyers. 

Know that your reputation—your im- 
age, if you will—is in truth the reality of 
what you are, and on a case-by-case basis 
it builds a structure that becomes either 
your home or your prison for the remain- 
der of your professional life.0 


Judge Steven Wallace, Orlando, has 
been an Orange County judge since 
April 1988. Prior to that he was chief 
assistant state attorney for the Ninth 
Judicial Circuit and chief assistant pub- 
lic defender for the 20th Judicial Cir- 
cuit. Judge Wallace received his B.A. 
degree in English from Florida State 
University in 1965 and J.D. from that 
same university in 1972. 

This column is submitted on behalf 
of the Young Lawyers Division, Ladd 
H. Fassett, president, and Brett A. 
Rivkind, editor. 
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n March 1989, the Manatee County 

Bar Association produced a series of 

live television shows entitled “You Be 

the Jury.” The shows began on Feb- 
ruary 15, 1989, and ran for 14 consecutive 
weeks. The show aired locally on Paragon 
Cable, Channel 43, which has in excess of 
35,000 subscribers and is limited to Mana- 
tee County (Bradenton) 

The purpose of the show was to inform 
and enlighten the public on current legal 
issues and to promote the Manatee 
County Bar Association and the judicial 
system. 

The steering committee consisted of 
Jack Hawkins, Steve Masterson, Bill 
Lowe, and Larry Coleman. 

The project provided information about 
aspects of the judicial system and the role 
of attorneys, particularly as both relate to 
Manatee County. The shows also in- 
creased the profile of the bar, and was an 
excellent experience for all of the attor- 
neys and judges. Tapes of all shows are 
available for use by the public. 

The Manatee County Bar Association 
has a membership of approximately 175 
attorneys with an annual budget of 
$25,000. The cost of the shows was paid 
for primarily from contributions from lo- 
cal law firms. The bar association itself 
spent approximately $1,250. The cost of 
each show was $350. 

Most of the shows were moderated by 
Steve Masterson, William Lowe, and 
Larry Coleman. The topics of the shows 
with guests’ names follows: 

1. How to Find a Lawyer with Steve 
Masterson moderating. 

2. The Pros and Cons of Television 
Advertising and Solicitation, attorney 
Harry Goodheart v. attorney Lennard 
McCue (Gary Larsen moderating). 

3. The First Amendment in Light of 
the Rushdie/ Satanic Verses Dispute with 
Dot Ridings, publisher of the Bradenton 
Herald, and attorney Larry Coleman. 


SPOTLIGHT ON VOLUNTARY BARS 


“You Be the Jury” 


Manatee Bar 


produces live 


television shows 


4. The Bar Disciplinary System with 
Robert Greene, chairman of Grievance 
Committee “B,” Twelfth Judicial Circuit, 
and David Ristoff, Bar staff attorney. 

5. The Criminal Justice System in the 
Twelfth Judicial Circuit with Ed Mulock 
(moderator), Elliott Metcalf, public de- 
fender, and Earl Moreland, state attorney. 

6. Probate Law or Why do I Need a 
Will with attorney John Quinlan. 

7. Criminal Law, Part 2 or Who are 
the Good and Bad Guys in Manatee 
County with Manatee County Sheriff 
Charlie Wells and assistant public de- 
fender, James Slater. 

8. Is the People’s Court Really the 
People’s Court (small claims court) with 
Judge George K. Brown. 

9. Family Law Issues or Why Doesn't 
my Husband Have to pay Child Support 
with attorney Larry Coleman and Braxton 
Ezell, assistant state attorney, child sup- 
port division. 

10. Personal Injury and Insurance Law 
with attorneys Ed Mulock and Floyd 
Price. 

11. Access to the Judicial System (Law 
Week show) with Judge Durand Adams 
and Judge Scott Brownell. 

12. Mandatory Mediation in the State 
of Florida with Judge Gilbert Smith and 
attorney Harry Goodheart. 

13. Courts and Lawyers in the 1980's 
with attorneys William Lowe and Warren 
Goodrich. 

14. Legal and Ethical Considerations of 
Abortion (Rowe v. Wade) Revisited with 
Harry C. Parham, retired circuit judge. 

Nearly all of the shows are available on 
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video cassette for a nominal fee. During 
the summer, Paragon Cable ran reruns of 
the spring series. The bar has tentative 
plans for a fall series in a different format. 

Although it is not possible to determine 
the number of viewers who were watching, 
the television shows did stir some local 
interest and spurred other similar local 
television shows and generally helped in- 
crease the profile of the bar in Manatee 
County. 

The eighth show, Is the People’s Court 
Really the People’s Court?, tied in nicely 
with the 1989 Law Week theme, “Access 
to the Courts.” In conjunction with Law 
Week, the Manatee County Bar also spon- 
sored a small claims clinic in which Judge 
George K. Brown and attorneys Doug 
Wallace, Don Yetter, and Jack Hawkins 
participated. The bar also published a 
small claims handbook in connection with 
Chips Shore, clerk of Manatee County 
Circuit Court. The handbook is a basic 
layperson’s road map for handling small 
claims disputes in Manatee County. The 
handbooks are given free of charge to all 
parties involved in small claims court pro- 
ceedings. 

For more information about this pro- 
ject, contact Jack Hawkins at (813) 748- 
0151. 

Officers of the Manatee County Bar As- 
sociation for 1988/1989 include John D. 
Hawkins, president; Larry K. Coleman, 
president-elect; David W. Wilcox, secre- 
tary; Gilbert A. Smith, Jr., treasurer; and 
Patricia A. Petruff, past president. 0 


Other voluntary bar associations are 
invited to submit articles about suc- 
cessful projects for Spotlight. Send 
them to the column’s coordinator, 
Johnnie Ridgely, Dade County Bar 
Association, 111 N.W. First Avenue, 
Suite 214, Miami 33128. 
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LAWYER Al LARGE 


eal E. Young shares the follow- 
ing: I was recently retained by 
a client to probate his mother’s 
estate and to handle the sale of 


| 


| 
“It's the Law” 
What keeps us strong and free, 


Protects the poor and weak mary 
And guards our liberty? oe 
What’s that of which I speak? 

The law! 


What makes us feel secure, 
From evil tyrants’ yoke? 
What keeps our freedom sure 
For ordinary folk? 

The law! 


What lets us vote our choice, 

And worship as we please, 

To speak and raise our voice; 

What gives us rights as these? 
The law! 


With justice on my side, 

In contract or in tort, 

What makes me swell with pride 

When I've spent the day in court? 
The law! 


What lets me say with grace 

To my client when we’re done: 

Too bad we lost the case; 

The reason? There’s just one— 
The law! 


the estate’s only asset, his mother’s house. 
Since my client was an adult and an only 
child, I was able to obtain an order dis- 
tributing the property as homestead with 
a minimum of fuss and bother, and within 
a month my client was in a position to 
convey title to a waiting purchaser. The 
closing was delayed a week or so at my 
client’s request as he needed more time to 
go through 60 years of his mother’s accu- 
mulated possessions and remove them 
from the old house before the closing. 
My client apologized for the delay, 
but he was reared in the 
house, and it was a 
psychologically 
difficult task 

for him. 


Everything in the house, it seemed, had 
some sentimental value, and seeing some 
of his mother’s long forgotten possessions 
brought forth a flood of memories stored 
since childhood. 

At last a closing was scheduled. My cli- 
ent had signed the deed the day before 
closing, and all I had to do was take the 
deed to the office of the seller’s attorney 
and pick up my client’s check from a para- 
legal who had the file. At the appointed 
time I met with the paralegal, picked up 
my check, and as I was about to leave the 
paralegal asked me about obtaining a key 
to the house as the new purchasers in- 
tended to replace the old lock set. I placed 
a quick telephone call to my client who 
was waiting in my office and after a couple 
minutes, I reported to the paralegal that 
obtaining entry to the house was not go- 
ing to be a problem. It seems that my 
client, in his eagerness to keep his 
mother’s sentimental possessions, had also 
removed all of the light fixtures, the 
kitchen sink, and last but not least, the 
front door knob. 


“It’s Not Whether You ‘. la 
Win or Lose” 

Your client says, “I wanna sue; 

1 need a legal ace.” 

You nod and say that’s what we'll do, 
You have an airtight case. 


Alas, the facts are not so clear, 

And though you still will try it, 

The verdict comes—it’s what you fear— 
The jury didn’t buy it- 


So here’s a line I often use, 
Though you may think it lame: 
It’s not whether you win or lose, 
But how you play the game. 


The client sees how hard you fought; 
He knows you're not to blame. 

He thanks you for the lovely thought, 
You're fired just the same. 


—EDWARD SIEGEL 
Jacksonville 
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“To Jury Duty” 

With our summons in our pockets 

And the cases on the dockets, 

We arrive early for jury duty 

To sit and wait to hear our call. 

“Are we good enough to make decisions? 
Will judges and lawyers respect our style?” 
But by ten o’clock we start to fret: 

The judges haven’t called us yet. 

Our thoughts then stray from noble 
heights 

Of jury system for wrongs and rights 

To basic needs—like bathroom sites— 
And observations of our jury pool. 

By the third day after three voir dires 
And disillusion with the jury call, 

It’s a wonder we don’t hang them all. 


—C.D. ROGERS 
Miami 
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G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
m versity, 1946-1949, B.S. 
Mech. Engineering; Unit 


m Rig & Equipment Co., ing 
= Tulsa, 1949-1982; Responsi- 


ble for ali engineering func- 
tions 1957-1975; Formed 
Company for Unit Rig in 
Brazil 1976; General Man- 
ager, Canadian Operations, 
1977; In charge of Unit Rig 
Product Litigation 1977- 
1982. 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, includ- 


© Forklift & Hoists 

® Material Handling Equipment 

® Construction Equipment 

® Trucks of all types 

® Heavy Vehicles 

®@ Airline Ground Handling Equipment 
® Electric Vehicles 

® Ditching Machines 

®@ Manufacturing Mach 


inery 
EXTENSIVE COURTROOM EXPERIENCE 


Tomlinson Engineering Company 153 E. Palmetto Road, Suite 440 


407) 392-2702 _ Boca Raton, Florida 33432 


= NEIL — 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who've done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT” 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


Physicians 


for 
Quality 


Flat Fee — $275 

No Contingency Fee 
Free: A physician will 
assist you with selecting 
an expert, as needed. 


Largest Selection of 
Florida Doctors. 


Fast Turnaround 
(Usually less than a week) 
Number One with optional 
library research service — 
let us find journal articles 
pertaining to your case! 


1-800-284-DOCS 
(1-800-284-3627) 
Satisfaction guaranteed or your money back. 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 


TRY US FIRST! 
FLORIDA LICENSE #GA 8600232 
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PROFESSIONAL SERVICES 


PRIVATE INVESTIGATIVE 
AGENCY - A-8900145 
PROCESS SERVICE 
LEGAL RESEARCH 
SUPREME COURT 
CERTIFIED MEDIATOR 
COURT REPORTERS 
DEPOSITION AND 
CONFERENCE ROOMS 
VIDEO DEPOSITIONS 
INTERPRETERS 

TRIAL PREPARATION 
PARA-LEGAL SERVICES 
FAX CENTER 


3350 Commercial Way 
Spring Hill, FL 34606 
904-688-4485 and 904-688-4486 
FAX 904-686-8924 
Florida Watts 
1-800-552-1338 
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Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 


Call America’s 


trial 
exhibit 


experts! 


* Computer Graphics & Animation. testify for you. Plaintiff or defense. 
Models. 
Forensic Photogrephy & Video. Physicians for Quality 
1-800-284-DOCS (1-800-284-3627) 
* Trial Design Consultation. NTION 
ATTE CANTS 
We specialize in complex cases: AR EXAM ApPPLI 
Commercial & Construction FLORIDA B 
THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
= In your own home: 
Bar Exam Grading and Analysis 
CALL TOLL FREE 1-800-521-1916 FOR 
CORPORATION COMPLETE INFORMATION AND A FREE SAMPLE 
Well, at least the call is free! 


IDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 
_ West Bloomfield, Michigan 48322, 


255 S. Orange Ave. + Orlando, FL 32801 = es 
FLORIDA'S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


(407) 648-0405 » FAX (407) 423-0745 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our-services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


MEDICAL-LEGAL 
CONSULTATION 
and 
EXPERT 
TESTIMONY 


in cases regarding 


MEDICAL 
MALPRACTICE 


HOSPITAL LIABILITY 
PRODUCT LIABILITY 


oe MEDICAL ADVISORY SERVICE is a 
-Run Organization for Plaintiff and 
ense Counsel Our many services include 

worn evaluation and expert reports. and the 

Provision of board-certified expert witnesses 

eo all fields of medicine. surgery. dentistry 

For additional 


and pha add 
please contact our D C or Philadelphia office 


FORENSIC MEDICAL 
ADVISORY SERVICE 


Washington. DC Office 
11300 Rockville Pike. Rockville. MD 20852 
(301) 984-6180 


Philadelphia Office: 
2050 Butler Pike. Plymouth Meeting. PA 19462 
(215) 825-5559 


COMPU DATA 


SEARCH INC. 


COLLECTIONS 
© ASSET SEARCH 
SKIPTRACE REPORT 
CREDIT REPORT 


Motor Vehicle Inquiry 
Driver’s License Inquiry 
Driver’s Record Search 
Name Search 

Florida Corporate Status 
Florida Criminal History 
Property Search 

UCC Search 

Aircraft Registration 

Boat Registration 

Tenant Background Check 
Workmans Compensation 
Pre-Emp!oyment Background Check 


COMPU * DATA’ SEARCH 


Broward Financial Centre 
500 East Broward Boulevard, Suite 129 
Post Office Box 400 
Fort Lauderdale, Florida 33394 
Broward: 305/766-9900 FAX 766-9907 
Dade: 305/751-9806 
Palm Beach: 407/739-7206 
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ACCIDENT RECONSTRUCTION 
_ EXPERT WITNESS ¢ 22 YEARS FORENSIC PHYSICS 
Any type accident includes but not limited to: 
. Collisions © ATVs @ Seat Belts © Product Liability ¢ Slip and F. 
Mechanical Equipment ® High Voltage Burns @ Electrical Shocks 
Electronic Equipment Explosions Industry Accidents Farm Equip 


Richard W. Mitchell, Ph.D. 
(813) 971-3759 


Vieux Carre Circle 
‘Tampa, Florida 33613-3053 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 


Antitrust — Loss of Profits — Real Estate 
J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


COUNTY/ FEDERAL LEVEL 
F.L.A. SEARCH C0., INC. 


UCC SUITS JUDGMENTS 
@ STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 


Experts on Experts. 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


San Francisco (415) 398-8854 
Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Philadelphia (215) 829-9570 
Minneapolis 612) 338-2788 
New O 504) 525-8806 
(314) 241- 

New York 12) 288-1120 
Chicago 312) 327-2830 
Atlanta 577-3592 
Boston (617) 451-5351 
Houston 13) 223-2330 
Dallas 14) 698-1881 
Miami (305) 372-5259 

(309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 


HEALTH CARE AUDITORS, INC. 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 


* GRATIS consultation by clinical rep IN YOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 


Signed written opinions from $225 
- % Forensic photography & Art Work by specialists 
* We are NOT simply areferral service. We work 
closely with you to BUILD YOUR CASE 
*k All medical experts are actively practicing in Florida 
* Medical literature searches > Consider the benefits of 
clinical representative assistance and case work-up 
in your office prior to deposition or trial: GRATIS 
*k Financial plans tailored to your exact needs 


* Our case managers invite your calls 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 
St. Petersburg, Florida 33742 
813-579-8054 
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WHEN YOU NEED 
SOMEONE’S ADDRESS TRACED, 
YOU CAN’T BEAT 
OUR GUARANTEE 


“NO TRACE - NO CHARGE” 


Our nominal fee of $195.00 (payable only 
upon locate) is your total cost to have someone 
located whose last known address is up to 
four years old. 


RUSH traces as well as MISSING HEIR 
searches are also conducted on a ‘‘NO TRACE 
— NO CHARGE" basis. WE SUCCEED WHERE 
OTHERS HAVE FAILED. 


To have someone traced anywhere world-wide 
or to obtain more information on our 
International Tracing Service, call today 


TOLL FREE 
1-800-426-9850 


“NO TRACE - NO CHARGE” 
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LAWYER SERVICES PAGES 
RESOURCES 
After tone — dial 111 MG 
SERNICES neo 


LAWYER SERVICES PAGES 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric iliness & legal insanity v. 
organic brain syndrome & addictive disorder? 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal iaw, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


Here to serve you.... 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal not only help under- 
write the costs of this publication but are 
ready to supply lawyers with their practice 


and personal needs. 


When you need a product or service con- 
sult these companies and individuals first. 


It’s here.... 


The 1989 directory 
edition of The Florida 
Bar Journal. 


For a comprehensive 
listing of legal service 
providers consult the 
Lawyers Services Pages 
of your Florida Bar 
Journal directory. 

The advertisers there 
are experienced in help- 
ing lawyers do their 
work better. Give them 
a try first .... and let 
them know you called 
because they advertise 
in the Journal. 


ADVERTISERS INDEX 

Abacus Data Systems, Inc. 19, 21,23,25 International Tracing Services, Inc. 79 
All-State Legal Supply Company 20 J. Fremon Jones, Ph.D. 79 
Attorneys’ Title Insurance Fund, Inc. 7 Juris Corporation 78 
Blake & Blake Genealogists 2nd Cover Jurisco 64 
City National Bank 53 Kozyak, Tropin & Throckmorton, P.A. 40 
Claims Verification, Inc. 49 Law Firm Management, Inc. 77 
Commonwealth Land Title Insurance Co. 22 Legal Views | 
Compu Data Search, Inc. 78 Logistics Support Group 39 
Corporation Information Services 3rd Cover Peter M. Macaluso, M.D., P.A. 80 
Cowles Legal Systems, Inc. 32 Mead Data Central, Inc. 16 
Crane & Co., Inc. 29  Midstate Legal Supply Co., Inc. 55 
Empire Corporate Kit Company 2 Richard W. Mitchell, Ph.D. 79 
Excelsior-Legal, Inc. 13,35 NatWest International Trust Corp., Ltd. 33 
Expert Resources, Inc. 79 NORD Bar Review 78 
Fiduciary Research, Inc. (Missing Heirs) 77 PC Template 37 
First American Title Insurance Co. 4 Physicians for Quality 717, 78 
F.L.A. Search Company 79 Professional Management Support, Inc. Vs 
Florida Corporation Supplies 77 ~~‘ Publix Super Markets, Inc. 

Forensic Medical Advisory Service 78  Sclafani Williams Court Reporters, Inc. _ 
Government Liaison Services, Inc. 78 Structures Unlimited, Inc. 41 
Groundwater Technology, Inc. 30 Tomlinson Engineering Company 77 
Health Care Auditors, Inc. 79 United Companies 67 
Inter-City Testing & Consulting Corp. 79 Wagner Hohns Inglis, Inc. 27 
International Genealogical Search, Inc. 34 West Publishing Company 4th Cover 


80 THE FLORIDA BAR JOURNAL/NOVEMBER 1989 


: 
ey 
= 
g 
: 4 
; 


But, 
You Said 
‘A Few Indians’ 


Lt. Col. George Armstrong Custer 
June 1876 


History proves 
the value of information. Current, 
accurate information. Battles are 
won and lost with such data, and 
that’s why we at CIS strive to get 
the most up-to-date information 

in your hands. Fast. That's 
our business! 

CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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Bonuses For 
New Small Firm Subscribers: 


@ NO INITIAL CHARGE @ FREE SOFTWARE 


@ FREE 4 HOURS WESTLAW® — ml FREE ASSISTANCE BY PHONE 
DATABASE USAGE FROM WEST REFERENCE 

m NO CONNECT TIME, ATTORNEYS 
COMMUNICATION, OR @ PLUS A 10% COMBINATION 
MINIMUM CHARGES FOR DISCOUNT ON ANY SET OF WEST 
60 DAYS LEGAL PUBLICATIONS WITH A 

@ FREE TRAINING DISKETTE SUBSCRIPTION TO WESTLAW 


Get more information now on these FREE Bonuses and the surprising 


affordability of WESTLAW. 
NO OBLIGATION! Call your local West Representative or 


Ext. 988. 


PUBLISHING 
COMPANY 
Key Number Power. A Winning Tradition. 


WARREN EF. BATEMAN / P.O. Box 55-7395, Miami, FL 33255-7395 / Phone: 305/662-0801 
PATRICIA WINN CARTER / P.O. Box 690728, Orlando, FL 32819 / Phone: 407/351-0090 
KENNETH S. GREEN, JR. / P.O. Box 5362, Fort Lauderdale, FL 33310 / Phones: 305/776-7824, 407/1833-1244 
JAMES E. LUNDY / 1182 Surrey Glen Road, Middleburg, FL 32068-8787 / Phones: 904/282-2417, 904/282-2416, 904/635-2741 
LAWRENCE E. MANNING / P.O. Box 37280, Tallahassee, FL 32315 / Phone: 904/386-8655 
MICHAEL L. MOSCHEL / 51A 2nd Ave. So., Naples, FL 33940 / Phones: 1-800/282-1469 ext. 105, 813/263-4091 
BRADLEY H. THURSTON / P.O. Box 1086, Holmes Beach, FL 34218 / Phone: 813/877-0908 
Limited-time offer. Subscription subject to approval of vendor. Some restrictions apply. © 1989 WEST PUBLISHING COMPANY 5-9378/10-89 
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